
      JOINT LEGISLATIVE COMMITTEE ON THE BUDGET
       STATE CAPITOL

   P.O. BOX 44294, CAPITOL STATION
BATON ROUGE, LOUISIANA 70804

(225) 342-1964

REPRESENTATIVE JEROME ZERINGUE            SENATOR BODI WHITE 
       CHAIRMAN        VICE-CHAIRMAN     

REVISED AGENDA

Friday, October 21, 2022
Upon Adjournment of the Joint Meeting of the House Committee on

Appropriations and Senate Committee on Finance 
Senate Chamber (ROOM CHANGE) 

I. CALL TO ORDER

II. ROLL CALL

III. BUSINESS

1. Fiscal Status Statement and Five-Year Base-Line Budget

2. BA-7 Agenda

3. Facility Planning and Control Agenda

4. Interpretation of legislative intent for an appropriation contained in Act 170 of the 2022
Regular Session of the Legislature in accordance with the provisions of R.S. 24:653(E)

5. Review and approval of contract amendments between the Louisiana Board of
Regents/LOFSA and ThoughtSpan Technology, LLC, for software license and support
services, in accordance with R.S. 39:1615(J)

6. Review and approval of a contract between the office of group benefits and Caremark PCS
Health, LLC, in accordance with R.S. 42:802(D)(1)

7. Review and approval of the Fiscal Year 2022-2023 operating budget for the Greater New
Orleans Expressway Commission, in accordance with Section 2(C) of Act 875 of 1988

8. Review and approval of amendments to the Calendar Year 2022 operating budget and the
Calendar Year 2023 operating budget for the Louisiana Public Facilities Authority, in
accordance with R.S. 9:2346

9. Review of a one-year extension on the contract for Medicaid fiscal intermediary services
between the Louisiana Department of Health and Gainwell Technologies, LLC, in
accordance with R.S. 39:198

10. Review of an agreement between the state of Louisiana, the Board of Supervisors for the
University of Louisiana System on behalf of the University of New Orleans, LA Energy
Partners, LLC, and Orleans Sustainable Energy Partners, LLC, in accordance with R.S.
39:366.11

11. Discussion of the hotel/motel tax collections in Orleans and Jefferson Parishes

12. Review and approval of the Fiscal Year 2022-2023 operating budget for the Tobacco
Settlement Financing Corporation, in accordance with R.S. 39:99.6



 

IV. CONSIDERATION OF ANY OTHER BUSINESS THAT MAY COME BEFORE THE
COMMITTEE

V. ADJOURNMENT

Persons who do not feel comfortable giving testimony in person at this time may submit a prepared
statement in lieu of appearing before the committee: 

A. Any interested person or any committee member may file with the committee a prepared
statement concerning a specific instrument or matter under consideration by the committee or
concerning any matter within the committee's scope of authority, and the committee records shall
reflect receipt of such statement and the date and time thereof.

 
B. Any person who files a prepared statement which contains data or statistical information shall
include in such prepared statement sufficient information to identify the source of the data or
statistical information. For the purposes of this Paragraph, the term "source" shall mean a
publication, website, person, or other source from which the data or statistical information contained
in the prepared statement was obtained by the person or persons who prepared the statement.

NOTE:  Statements emailed to metoyers@legis.la.gov and received prior to noon on Thursday,
  October 20, 2022, will be distributed to the committee members prior to the meeting.

All persons desiring to participate in the meeting shall utilize appropriate protective health measures
and observe the recommended and appropriate social distancing.

JEROME "ZEE" ZERINGUE, CHAIRMAN

PLEASE SUBMIT A WITNESS CARD TO THE COMMITTEE ADMINISTRATIVE ASSISTANT BEFORE THE MEETING
BEGINS IF YOU WANT TO TESTIFY BEFORE THE COMMITTEE.

mailto:hopkinsl@legis.la.gov
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JOINT LEGISLATIVE COMMITTEE ON THE BUDGET
GENERAL FUND FISCAL STATUS STATEMENT
FISCAL YEAR 2022-2023
($ in millions)

October 21, 2022
OCTOBER 2022
Over/(Under)

SEPTEMBER 2022 OCTOBER 2022 SEPTEMBER 2022

GENERAL FUND REVENUE

Revenue Estimating Conference, May 9, 2022 $11,039.800 $11,039.800 $0.000
FY 21-22 Revenue Carried Forward into FY 22-23 $404.896 $404.875 ($0.021)

Total Available General Fund Revenue $11,444.696 $11,444.675 ($0.021)

APPROPRIATIONS AND REQUIREMENTS

Non-Appropriated Constitutional Requirements
Debt Service $435.582 $435.582 $0.000
Interim Emergency Board $1.323 $1.323 $0.000
Revenue Sharing $90.000 $90.000 $0.000

Total Non-Appropriated Constitutional Requirements $526.905 $526.905 $0.000

Appropriations
General (Act 199 of 2022 RS) $10,433.292 $10,433.271 ($0.021)
Ancillary (Act 169 of 2022 RS) $0.000 $0.000 $0.000
Judicial (Act 168 of 2022 RS) $174.578 $174.578 $0.000
Legislative (Act 198 of 2022 RS) $85.778 $85.778 $0.000
Capital Outlay (Act 117 of 2022 RS) $50.000 $50.000 $0.000

Total Appropriations $10,743.647 $10,743.626 ($0.021)

Other Requirements 
Funds Bill (Act 167 of 2022 RS) $170.500 $170.500 $0.000

Total Other Requirements $170.500 $170.500 $0.000

Total Appropriations and Requirements $11,441.052 $11,441.031 ($0.021)

General Fund Revenue Less Appropriations and Requirements $3.644 $3.644 $0.000
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II. FY 2021-2022 Fiscal Status Summary:

FY22 GENERAL FUND DIRECT SURPLUS/(DEFICIT) - ESTIMATED (millions)

FY21 Surplus/(Deficit) 699.220
FY22 General Fund - Direct Revenues:
Actual General Fund Revenues 12,898.930
General Fund - Direct Carryforwards to FY22 183.621
Other Transfers 30.316

Total FY22 General Fund - Direct Revenues 13,112.867

FY22 General Fund - Direct Appropriations & Requirements:

Draws of General Fund - Direct Appropriations (9,032.262)
General Obligation Debt Service (432.530)
Transfers to Revenue Sharing Fund (Z06) - Constitution 7:26 (90.000)
Transfers Out to Various Funds for 20-XXX (75.998)
Transfers to Coastal Protection and Restoration Fund (Z12) -  R.S. 49:214.5.4 (12.000)
Transfers per Legislative Acts - Act 448 of 21RS - Hurricane and Storm Risk Reduction System Repayment 
Fund

(400.000)

Transfers per Legislative Acts  - Act 505 of 22RS - Megaprojects Leverage Fund & Construction Subfund of 
the TTF

(600.000)

Transfers per Legislative Acts - Act 114 of 22RS - Funds Bill - Various Funds (602.350)
Use of FY21 Surplus (696.411)
Transfer to Revenue Stabilization Fund (Z25) (788.478)

Total FY22 General Fund - Direct Appropriations & Requirements (12,730.029)

General Fund Direct Cash Balance 1,082.058

Obligations Against the General Fund Direct Cash Balance:
General Fund - Direct Carryforwards to FY23 (404.875)
Unappropriated Use of FY21 Surplus (2.809)
FY 22 adjustment completed in FY 23 - Remote Sellers - June 2022 taxes collected in July and distributed to 
LDR in August

17.628

FY22 adjustments completed in FY 23 - transfer to the Coastal Protection and Restoration Fund  (Z12) (0.725)
FY22 adjustments completed in FY 23 - corrections to various fund reversion amounts 10.074
FY22 LDR audit adjustments completed in FY 23 - sales tax and individual income tax revenues 25.827
FY22 LDR audit adjustments completed in FY 23 - corporate income tax and corporate franchise tax revenues 13.674

FY22 additional transfer to the Revenue Stabilization Fund (Z25) due to audit adjustment to corporate taxes (13.674)

Total Adjustments (354.879)

Net General Fund Direct Surplus/(Deficit) 727.180

III. Current Year Items Requiring Action

IV. Horizon Issues Not Contained in 5-Year Plan

In accordance with Act 1092 of the 2001 Regular Session and Act 107 of the 2002 First Extraordinary Session (R.S. 39:75), the first budget status 
report presented after October 15th shall reflect the fund balance for the previous fiscal year. "At  the first meeting of the Joint Legislative
Committee on the Budget after publication of the Comprehensive Annual Financial Report for the state of Louisiana, the commissioner of
administration shall certify to the committee the actual expenditures paid by warrant or transfer and the actual monies received and any monies
or balances carried forward for any fund at the close of the previous fiscal year which shall be reflected in the budget status report."

Notes: 
Due to the FY 22 adjustments made in FY23, the revised amount to be transferred to the Revenue Stabilization Fund (Z25) is $802.2m. 
Due to the FY 22 adjustments made in FY23, the revised amount to be transferred to the Coastal Protection and Restoration Fund (Z12) is 
$12.7m.



FIVE YEAR BASE LINE PROJECTION
STATE GENERAL FUND SUMMARY

APPROPRIATED
Official

Prior Current Projected Projected Projected 
Fiscal Year Fiscal Year Fiscal Year Fiscal Year Fiscal Year

REVENUES: 2021-2022 2022-2023 2023-2024 2024-2025 2025-2026

Taxes, Licenses & Fees $14,407,000,000 $13,837,200,000 $13,673,300,000 $14,003,100,000 $13,804,000,000
Less Dedications ($3,322,300,000) ($2,797,400,000) ($2,839,200,000) ($3,133,300,000) ($3,141,700,000)

TOTAL REC REVENUES $11,084,700,000 $11,039,800,000 $10,834,100,000 $10,869,800,000 $10,662,200,000

ANNUAL REC GROWTH RATE -0.41% -1.86% 0.33% -1.91%

Other Revenues: 
Carry Forward Balances $183,620,801 $404,874,737 $0 $0 $0
Total Other Revenue $183,620,801 $404,874,737 $0 $0 $0

TOTAL REVENUES $11,268,320,801 $11,444,674,737 $10,834,100,000 $10,869,800,000 $10,662,200,000

EXPENDITURES:
General Appropriation Bill (Act 199 of 2022 RS) $9,077,018,132 $10,028,395,894 $10,806,272,172 $10,383,279,555 $10,599,785,445
Ancillary Appropriation Bill  (Act 169 of 2022 RS) $0 $0 $13,122,900 $18,717,090 $24,507,077
Non-Appropriated Requirements $524,029,823 $526,904,967 $548,692,770 $566,878,209 $569,116,589
Judicial Appropriation Bill  (Act 168 of 2022 RS) $164,008,439 $174,577,666 $176,567,801 $176,567,801 $176,567,801
Legislative Appropriation Bill  (Act 198 of 2022 RS) $73,610,173 $85,777,844 $85,777,844 $85,777,844 $85,777,844
Special Acts  $0 $0 $11,853,171 $11,853,171 $11,853,171
Capital Outlay Bill  (Act 117 of 2022 RS) $43,331,996 $50,000,000 $0 $0 $0

TOTAL ADJUSTED EXPENDITURES (less carryforwards) $9,881,998,563 $10,865,656,371 $11,642,286,658 $11,243,073,670 $11,467,607,927

ANNUAL ADJUSTED GROWTH RATE 9.95% 7.15% -3.43% 2.00%

Other Expenditures: 
Carryforward BA-7s Expenditures $183,620,801 $404,874,737 $0 $0 $0
Supplemental Bill (Act 170 of 2022 RS) $189,766,876 $0 $0 $0 $0
Funds Bills (Act 167 of 2022 RS) $1,011,867,514 $170,500,000 $0 $0 $0
Total Other Expenditures $1,385,255,191 $575,374,737 $0 $0 $0

TOTAL EXPENDITURES $11,267,253,754 $11,441,031,108 $11,642,286,658 $11,243,073,670 $11,467,607,927

PROJECTED BALANCE $1,067,047 $3,643,629 ($808,186,658) ($373,273,670) ($805,407,927)

Oil Prices included in the REC forecast. $86.53 $87.06 $69.77 $66.28 $65.62
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BA-7 Agenda



JOINT LEGISLATIVE COMMITTEE ON THE BUDGET 

BA-7 AGENDA  

October 2022 

- 1 -

A. Fiscal Status Statement

B. 5-Year Base Line Projection

1 EXEC Executive Department  
(01-111) Governor’s Office of Homeland Security & Emergency Preparedness 

2 ELOF Department of Insurance 

(04-165) Commissioner of Insurance 
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Legislative Intent



RS 24:653 

§653. Duties and functions
A. The committee shall make such study and examination of the matters pertaining to the budgeting

and fiscal affairs of the state and its political subdivisions, their funds, revenues, expenditures, and any other
financial affairs of the state and of its political subdivisions as may be deemed desirable by the committee or
the legislature. The committee may also study and examine all requests for professional, personal, social
service, and consulting service contracts to determine the impact of privatizing state government programs,
functions, or activities. The committee shall make such reports of its findings and recommendations with
regard to such matters to the legislature upon its request or as is deemed advisable by the committee.

B. Prior to and during each regular session of the legislature, the joint committee may make such
studies and hold such hearings with respect to budget requests or statements and with respect to the executive
budget as it shall deem appropriate and are necessary to carry out its duties and functions.

C. Following the review, analysis, and study of the proposed executive budget, the committee shall
submit its findings and recommendations thereon to the members of the legislature not later than two weeks
prior to each regular session of the legislature.

D. The committee shall make such continuing study and examination of matters pertaining to the
budgeting of the state revenues and their expenditures, and the fiscal affairs of the state and its agencies, and
shall make quarterly reports and recommendations to the legislature and such other reports as the committee or
the legislature deems advisable.

E. The committee shall interpret the legislative intent respecting all fiscal and budgetary matters of the
state and conduct general oversight and review of the budget execution processes of the various budget units
and other agencies of the state when necessary.

F. The committee shall study, review, and approve or disapprove all transfers of funds from one
program specified in the allotments established in each agency's budget to another program. Except as
provided in R.S. 39:73 and 87.4, no transfer of funds from one program specified in the allotments in an
agency's budget to another shall be made without prior approval of the committee.

G. The committee shall have the full power and authority to adopt rules and regulations prescribing
and governing its procedures, policies, meetings, and any and all other activities relating to its functions and
duties, including the power and authority to issue binding directives to agencies concerning the proper and
efficient execution of their respective budgets as same were approved by the legislature.

        H.(1) The committee shall have a litigation subcommittee which shall monitor and study the amounts
of state funds required to pay judgments and compromises arising out of lawsuits against the state, its
departments, and, with respect to payment of state funds as insurance premiums, the insurers thereof. The
committee, by its own rules, motions, or resolutions, shall provide for the size, membership, appointment, all
administrative matters, and the delegated powers and duties of the litigation subcommittee.

(2) No attorney representing the state or any of its departments or agencies or any of its employees
entitled to indemnification under R.S. 13:5108.1 shall sign any compromise or settlement which obligates the
state to pay more than one million dollars without prior consultation with the attorney general and the
members of the litigation subcommittee of the Joint Legislative Committee on the Budget.

I. The committee shall have the authority to nullify a penalty applied by the office of risk management
relative to a state agency which has failed to receive certification after undergoing a loss prevention audit, as
provided in R.S. 39:1536(B).

J. The committee may establish a subcommittee to execute its duties relative to oversight of
performance-based budgeting under the Louisiana Government Performance and Accountability Act, as
provided in Subpart D of Part II of Chapter 1 of Subtitle I of Title 39 of the Louisiana Revised Statutes of
1950. When the subcommittee acts on behalf of the committee, the chairman of the subcommittee shall
provide to each member of the committee a summary report of the subcommittee's action.

        K.(1) In the conduct of its responsibility to discharge the constitutional fiscal and budgetary
responsibilities of the Louisiana Legislature, the committee shall consider the operating budgets of public
entities and salaries of particular public officials which by law require the approval of the committee in
accordance with the following:



(a) The committee shall consider operating budgets in advance of the beginning of a subject entity's
fiscal year. If the committee finds that the entity has failed to receive the required approval, either by failure to
appear or by committee disapproval of its budget, the committee may adopt a resolution to direct the
commissioner of administration and the state treasurer to deny any warrant or payment of money from the
state treasury for any amount contained within that budget. The committee may also adopt a resolution to
direct the commissioner of administration and state treasurer to recommence the acceptance of warrants. If the
committee determines that an entity whose operating funds are administered outside of the state treasury has
failed to receive the required approval of its budget, either by failure to appear or by committee disapproval of
its budget, the committee may adopt a resolution to that effect, and any expenditure of public monies by such
entity shall constitute a violation of the provisions of Article VII, Section 14 of the Constitution of Louisiana.

(b) The consideration of salaries of public officials that by law require the approval of the committee
shall occur prior to the execution of any employment contract for that official. The state shall not be liable for
any payment of such salary if the salary has not been approved by the Joint Legislative Committee on the
Budget. The committee shall have the authority to adopt a resolution to direct the commissioner of
administration and the state treasurer to deny any warrant or payment of money from the state treasury for any
monies related to the payment of the salary at issue. The committee is also authorized to adopt a resolution to
direct the commissioner of administration and state treasurer to recommence the acceptance of warrants.

(2) The provisions of this Section shall have no effect on the provisions of any contract which is in
effect prior to July 1, 2008.

(3) Notwithstanding any contrary provision of law, the chairman of the Joint Legislative Committee on
the Budget may grant an entity, for good cause shown, an extension of time, not to exceed thirty days, to
comply with the provisions of this Subsection, and the Joint Legislative Committee on the Budget may grant
an additional extension of time.

        L.(1)(a) Upon receipt of the reports from the various departments within the executive branch of state
government as provided by R.S. 36:8(A)(6) and the public postsecondary education management boards as
provided by R.S. 17:3130(C) and 3351(F), the Joint Legislative Committee on the Budget shall transmit the
reports to the legislative fiscal office for review and analysis and may conduct hearings to review the reports.

(b) The legislative fiscal office shall review the reports and perform any additional analysis of the
reports that is necessary to provide an accurate actual estimate as compared to the fiscal note as the bill was
enacted.

(2) The reports required to be submitted under this Section shall be in a manner as prescribed by the
chairman of the Joint Legislative Committee on the Budget and shall be accompanied by such other
information as the chairman may require. At a minimum, the report shall present the differences between the
original estimate as the bill was enacted and the actual current revenues or expenditures. Depending upon the
scope of the original legislation, the comparisons between the fiscal note as the bill was enacted and the actual
amounts shall include but not be limited to tax increases, decreases, fee increases and repeals, tax exemptions,
suspensions, credits, rebates, exclusions, and deductions, among others.

(3) No later than February first of each year, the committee shall report its findings in a public meeting
relative to any legislation that has been enacted that affects state revenues, public postsecondary education
management boards and the related institutions or the various departments and the related entities and that
legislation has a fiscal impact which has increased by the amount of one million dollars or more over the
amount of the fiscal note as the bill was enacted. The review and analysis shall also examine the receipt,
expenditure, allocation, dedication, or means of financing to determine specifically how the increases impact
state revenue, the departments, agencies, boards, commissions, and like entities within the executive branch of
state government, as well as among the public postsecondary education institutions of the state. The Joint
Legislative Committee on the Budget shall transmit copies of the final report to the governor, the president of
the Senate, and the speaker of the House of Representatives, and distribute a copy to each member of the
legislature.

        M.(1) All economic and financial reports for projects submitted in conjunction with the request for
approval of the Joint Legislative Committee on the Budget in excess of a total state commitment of ten million
dollars for the term of the project shall provide the following information:

(a) Inclusion of all input information, data, and assumptions, including but not limited to data sources,
economic growth assumptions, and an assessment/basis of the reasonableness of each.



(b) A description of the analytical model employed for the report and how each input was utilized with
that model.

(c) Results in terms of value-added, household earnings, and employment, and a description of each
concept.

(d) Results by industry sector, with an assessment of possible adverse effects on sectors that compete
with the subsidized company for in-state customers.

(e) Explicit identification of the project's effect on direct expenditure requirements in the state budget
or any reduction in taxes or state revenues, including but not limited to tax exemptions, exclusions,
deductions, reductions, repeals, rebates, incentives, abatements, or credits.

(f) An additional assessment by the secretary of the Department of Economic Development regarding
the extent to which the project would not have occurred but for the proposed state financial support. The
secretary's assessment shall reference other business factors which contributed to the project activity occurring
and factors which will be required for ongoing sustainability including but not limited to labor, transportation,
energy, among others.

(g) Cost/benefit comparisons of the incentives in the package compared to the costs in the package
shall be for the same period of time or the same term, both for the direct benefits to the state as well as the
indirect benefits to the state.

        (2)(a) The department shall submit the request for Joint Legislative Committee on the Budget approval
of the project with the analysis to the committee for its review at least seventeen business days, or as permitted
by the chairman, prior to the meeting for which the department is seeking the committee's approval. In the
event that the chairman specifies a request submission period that is less than seventeen business days, the
chairman shall notify all members of the committee of the revised submission time period. Presentation of the
information required shall be in a format developed by the department in consultation with the Legislative
Fiscal Office and the Joint Legislative Committee on the Budget.

(b) Upon receipt of the request, the Joint Legislative Committee on the Budget shall transmit the report
to the legislative fiscal office for evaluation of the department's assessment and the legislative fiscal office
shall make such information available to the committee during its review.

(3) For the purposes of this Section and notwithstanding any other provision of law to the contrary,
"project" shall mean any public-private partnership, agreement with a nonpublic party, lease, cooperative
endeavor agreement, memorandum of understanding, or other contractual agreement which would result in or
is expected to result in the obligation of state resources or the expenditure of revenues from the operation,
management, or control of a state resource for the purposes of engendering economic growth or development
in the state through the utilization of certain incentives, including but not limited to tax exemptions,
exclusions, deductions, reductions, repeals, rebates, incentives, abatements, or credits.

        N.(1) The committee shall have a dedicated fund review subcommittee which shall review and make
recommendations on special funds in the state treasury that dedicate state revenue.

(2) The committee, by its own rules, motions, or resolutions, shall provide for the size, membership,
appointment, all administrative matters, and the delegated powers and duties of the dedicated fund review
subcommittee. The committee shall provide that the membership of the subcommittee is bipartisan and
diverse.

(3) No later than September 1, 2017, and every two years thereafter, the committee shall provide for
the dedicated fund review subcommittee.

(4) The dedicated fund review subcommittee shall conduct the review of special funds and submit
recommendations to the committee as required in R.S. 49:308.5.

 Added by Acts 1976, No. 538, §3, eff. March 10, 1980. Acts 1984, No. 694, §1; Acts 1997, No. 738,
§1; Acts 1997, No. 1465, §1, eff. July 15, 1997; Acts 1998, 1st Ex. Sess., No. 11, §1; Acts 2001, No. 894, §1,
eff. June 26, 2001; Acts 2008, No. 842, §1, eff. July 8, 2008; Acts 2010, No. 861, §10; Acts 2013, No. 96, §2,
eff. July 1, 2013; Acts 2014, No. 704, §1, eff. July 1, 2014; Acts 2017, No. 355, §1, eff. June 22, 2017; Acts
2018, No. 612, §8, eff. July 1, 2020; Acts 2019, No. 404, §16.

 NOTE: See Acts 2019, No. 404, §§16 and 20 regarding the repeal of certain changes made to R.S.
24:653(N)(3) in Acts 2018, No. 612.
NOTE: See Acts 2018, No. 612 and Acts 2019, No. 404 providing for the effects of the conversion of
certain dedicated funds to special statutorily dedicated fund accounts.
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      August 26, 2022 

Representative Jerome “Zee” Zeringue 
Chair 
Joint Legislative Committee on the Budget 

RE:  Contract between Louisiana Tuition Trust Authority and ThoughtSpan Technology LLC 

Dear Representative Zeringue: 

 The Louisiana Office of Student Financial Assistance (LOSFA), a Program of the Board of 
Regents, requests to extend its contract with ThoughtSpan Technology, LLC (hereinafter 
“Contractor”), entered into on February 4, 2019, for a period of 12 months. Section 2.1 of the 
contract requires approval of the Joint Legislative Committee on the Budget to extend this 
agreement. The contract extension adds $67,531 for licensing fees and $100,000 for support 
services, bringing the total contract amount to $818,549. 

The Contractor provides proprietary software and support services to modify the software 
to reflect updates to Federal and state law governing the Student Tuition and Revenue Trust 
(START) Saving Program, the START K12 Program, and the Louisiana Achieving a Better Life 
Experience (LA ABLE) Program. The Contractor supports the websites that allow individuals to 
open accounts in each of these programs and to make deposits, request disbursements, change 
investment options, and close accounts. In addition, the software supports the back-end processes 
that allow for the efficient administration of the programs by LOSFA staff, including interfacing 
with The Vanguard Group and the State Treasurer. 

START Saving and START K12 are administered in accordance with Section 529 of the 
Internal Revenue Code (IRC 529). The START Saving Program provides a mechanism to allow 
families to begin saving early to cover the higher education expenses of the beneficiaries of the 
accounts.  Louisiana’s program offers two advantages to investing that are not provided in IRC 
529. The first is the state match, called earnings enhancements, which is anywhere from two to
fourteen percent, depending upon the income of the account owner; the second is a state tax credit
of $1,200 per year per account ($2,400 for married account owners filing jointly). The software
provided by the Contractor has been modified to account for these differences between Louisiana’s
IRC Section 529 plan and plans provided by other states/entities.



Representative Jerome “Zee” Zeringue 
August 26, 2022 
Page 2 

LA ABLE is administered in accordance with Section 529a of the Internal Revenue Code, 
and allows disabled individuals to save up to $100,000 without affecting eligibility for Federal 
disability benefits, such as SSI and SSDI. 

All three programs have essentially the same parameters for saving and allow for 
investment in stocks/bonds. Program investments are selected by the State Treasurer, and all 
investments are currently managed by The Vanguard Group. 

As of July 31, 2022, the software supported a total investment by account owners of 
$1,323,052,134.00 across all three programs. Investments in the START Saving Program comprise 
the vast majority of this total, with $1,303,495,678.00 invested in 74,745 accounts.  Maintaining 
consistency and efficiency in investments is essential to ensuring that funds are available as needed 
for the education and disability expenses of the beneficiaries of these accounts. Based on this need, 
we request that a 12-month extension of LOSFA’s contract with ThoughtSpan Technology, LLC 
be approved. 

Sincerely, 

       Kim Hunter Reed, Ph.D. 
Commissioner of Higher Education 
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AMENDENT NUMBER 2          

To 

Software License Contract between ThoughtSpan Technology, LLC and the Louisiana 
Board of Regents/Louisiana Office of Student Financial Assistance  
 
PST Log# 19 04 009 
 
Be it known that on the date of approval shown below the Louisiana Board of Regents/Louisiana 
Office of Student Financial Assistance (“LOSFA”)(“State”) and ThoughtSpan Technology, LLC 
with offices at 14045 Ballantyne Corporate Place, Suite 550, Charlotte, North Carolina 28277 
(“Contractor”), do hereby enter into this Amendment Number 2 to the Software License Contract 
dated February 5, 2019, under the following terms and conditions through the undersigned and 
duly authorized representatives of each respective party. 
 
 
Change 2.1 TERM OF CONTRACT to read: 
 
This Contract shall begin on February 5, 2019 and shall end on February 4, 2024, unless otherwise 
terminated in accordance with the Termination provision(s) of this Contract. At the option of the 
State of Louisiana and acceptance of the Contractor, this Contract may be extended for one (1) 
additional twelve (12) month period at the same terms and conditions.   
 
Prior to the extension of the Contract beyond a thirty-six (36) month term, prior approval by the 
Joint Legislative Committee on the Budget (“JLCB”) or other approval authorized by law shall be 
obtained.  Such written evidence of JLCB approval shall be submitted, along with the Contract 
amendment to the Office of State Procurement (“OSP”) to extend the Contract terms beyond the 
thirty–six (36) month term.  Total Contract time may not exceed sixty (60) months. 
 
 
Change 5.0 COMPENSATION AND MAXIMUM AMOUNT OF CONTRACT to read: 

A. LOSFA agrees to pay to Contractor an annual license fee of $67,531 for the use of the 529 
Saving Plan Administrative System, 529a Saving Plan Administrative System, and the Web 
Enabling Interface Module. The annual license fee as set forth above may be increased by no more 
than three percent (3%) annually. The amount paid under this Contract for license fees shall not 
exceed $318,549 for a five (5) year period. 

B. In consideration of other services required by this Contract, LOSFA hereby agrees to pay to 
ThoughtSpan a maximum amount of $500,000.00 for the costs of enhancements/modifications, to 
be billed at the rate of $150 per hour actually worked. Payment will be made only on approval of 
LOSFA's Project Director and upon approval of the Office of State Purchasing. 

C.  The maximum amount of this Contract ($818,549) may not be increased as provided in Section 
2.2 Contract Modifications of this contract. 

D.  ThoughtSpan shall submit monthly invoices during each month that it performs billable work 
under this Contract.  With each invoice, ThoughtSpan shall submit time sheets to LOSFA's Project 
Director indicating effort expended and work performed by each member of its staff participating 
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in this Contract.  Time sheets shall, at a minimum, identify the name of the individual performing 
the work, the number of hours worked during the period by task, and provide a brief description 
of the tasks performed. 

E. Each invoice must be approved by LOSFA's Project Director.  LOSFA shall make payment to 
ThoughtSpan for each approved invoice within thirty (30) days of receipt. 

F. ThoughtSpan shall be responsible for all of its out-of-pocket expenses, including, but not limited 
to, airfare, lodging, meals, car rentals and parking and taxi expenses. 

G. In the event this Contract is terminated in accordance with the Termination of this Contract for 
Convenience Section or Fiscal Funding Section of this Contract, LATTA shall be obligated to pay 
for work actually performed by ThoughtSpan through the last day before the day of termination. 

H.  Late payments - Interest due by the State Agency for late payments shall be in accordance with 
La. R.S. 39:1695 at the rates established in La. 13:4202. 

All other terms and conditions of the Contract remain the same.  The original Contract and all 
amendments constitute the entire Contract between the State and the Contractor.  Any other oral 
or written communications between the parties before or after its execution shall not alter its 
effects, unless the change or modification is in writing and signed by authorized representatives 
of the State and the Contractor.  In the event of a conflict between the terms and conditions of the 
Contract and this Amendment, the terms and conditions of this Amendment shall prevail.  
 
IN WITNESS THEREOF, this amendment is signed and entered into on the date indicated 
below.  
 
 
ThoughtSpan Technology LLC                               Louisiana Board of Regents 
 
 
Signature:  __________________________                    Signature:  __________________________ 
 
 
Name:  _____________________________                      Name:  _____________________________ 
 
Title:  _______________________________                    Title:  Commissioner of Higher Education 
 
 
Date:  ______________________________                     Date:  ________________________ 
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CVS Caremark 
PBM Services Contract Overview & Comparison to Current PBM Emergency 
Contract 
 
 Express Scripts CVS Caremark 
Contract Purpose To provide PBM services to support certain self-funded health 

plans offered by OGB.  
Eligible Participants Members enrolled in the Magnolia Open Access, Magnolia 

Local, Magnolia Local Plus, and Pelican HRA1000 plans. 
PBM Members as of  
9/1/20221 

198,293 

Contract Type Emergency Regular 
Contract Term 1 year (12 months) 3 years (36 months) 
Beginning Contract Date 01/01/2022 01/01/2023 
Ending Contract Date 12/31/2022 12/31/2025 
Renewable Options  None Up to 24 additional months 
Procurement Method SFO RFP 
Contract Maximum 
Payable Amount2 

$602,142,205.00 $2,070,144,000.00 

Year 1 Total Projected 
Contract Expenditures, 
Net of Projected 
Rebates3 

$489,329,000 $401,835,000 
 
 

Year 2 Total Projected 
Contract Expenditures, 
Net of Projected 
Rebates3 

N/A $425,419,000 

Year 3 Total Projected 
Contract Expenditures, 
Net of Projected 
Rebates3 

N/A $454,117,000 

 

 
 
 
 

                                                           
1 Based on the 9/01/2022 member participation counts for the BCBSLA Magnolia Open Access, Magnolia Local, 

Magnolia Local Plus, and Pelican HRA1000 plans. 
2 The maximum payable amount does not include expected rebates. 
3 Projections performed by Buck Global, LLC, and are based on the pricing terms associated with the current 

Express Scripts emergency contract and the proposed CVS Caremark contract, for a sample of claims. 
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CVS Caremark 
Financial Summary  
 
CVS Caremark’s pricing was compared to the current emergency contract with Express 
Scripts and the 2020 RFP offer from CVS Caremark for reference. The exhibit below 
summarizes projected first-year (2023) and three-year (2023-2025) estimated plan costs, 
relative to current Express Scripts pricing. 
 

 Express Scripts 
Current 
Contract  

(2022)  

CVS Caremark 
(2023 Pricing from 

the 2020 
Proposal)4 

CVS Caremark 
2023-2025 

(Market Check 
Pricing) 

CVS Caremark 
2023-2025 

(Final Negotiated 
Pricing) 

Year 1 Total 
Projected Cost,  
Net of Projected 
Rebates (2023) 

$489,329,000 $470,713,000 $465,312,000 $401,835,000 

Savings Compared 
to Current 
Contract 

N/A ($18,616,000) ($24,017,000) ($87,494,000) 

% Savings 
Compared to 
Current Contract 

N/A (3.8%) (4.9%) (17.9%) 

3-Year Total 
Projected Cost,  
Net of Projected 
Rebates (2023-
2025) 

$1,615,377,000 $1,561,032,000 $1,483,634,000 $1,281,371,000 

Savings Compared 
to Current 
Contract 

N/A ($54,345,000) ($131,743,000) ($334,006,000) 

% Savings 
Compared to 
Current Contract 

N/A  (3.4%) (8.2%) (20.7%) 

*The results above show the projections and combined savings in both the Commercial plan and EGWP plan. 
*The projected amounts include a trend to account for increased utilization and increased pharmaceutical 
costs.  

 
The final pricing which was obtained after further negotiations with CVS Caremark shows 
that, over the 3-year contract, OGB expects a savings of approximately $334 million, a 
20.7% improvement relative to the current 2022 pricing terms with Express Scripts.   
 
                                                           
4 CVS Caremark’s Proposal to the 2020 RFP included pricing for 2023.    
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CVS Caremark 
Background Information  
 
• In 2020, OGB issued an RFP for PBM services.  Upon completion of the competitive 

RFP process, CVS Caremark was awarded the Contract on July 9, 2020.  MedImpact 
protested the award and the award was stayed.   

• The Chief Procurement Officer (“CPO”) upheld the award to CVS Caremark. 
MedImpact then appealed the CPO’s decision to the Commissioner of 
Administration.  The Commissioner of Administration also upheld the award.  
MedImpact challenged the Commissioner’s decision by filing a Petition for Judicial 
Review with the Nineteenth Judicial District Court in Baton Rouge. The Judge in the 
Nineteenth JDC overturned the Commissioner’s decision. In so ruling, the Judge 
cancelled the contract award to CVS Caremark and also cancelled the RFP.   

• Since litigation was pending and OGB is required to have PBM services in place for its 
members, OGB negotiated an Emergency Contract with CVS Caremark beginning 
January 1, 2021. Subsequently, JLCB did not approve the Emergency Contract with 
CVS Caremark.  As a result, OGB entered into an Emergency Contract with 
MedImpact for PBM services for calendar year 2021.   

• In 2021, since litigation over the 2020 RFP was still pending, OGB issued a Solicitation 
for Offers (“SFO”). MedImpact and Express Scripts submitted offers. After evaluation, 
Express Scripts’ offer was selected and OGB entered into an Emergency Contract with 
Express Scripts for calendar year 2022.  

• CVS Caremark and OGB appealed the District Court’s decision to the First Circuit 
Court of Appeal. After extensive briefing, oral arguments were heard on February 
21st of this year. On June 3, 2022, the First Circuit issued its ruling which reversed 
the decision of the District Court.  In its Opinion, the First Circuit expressly reinstated 
the Commissioner of Administration’s decision and upheld and reinstated the award 
of the PBM services contract to CVS Caremark.    

• Upon receipt of the Court’s Order, OGB, in conjunction with its contract actuarial 
services firm, conducted a “Market Check” (an exercise to evaluate the 
competitiveness of PBM pricing) which OGB then used to negotiate better pricing 
terms from CVS Caremark.   
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Greater New Orleans Expressway Commission  

 

 

 

Starting Salaries (if approved): 

 
Police – Causeway - $19.00    $39,510.64 Current Rate $17.14 ($35,651.20) 
   Mandeville- $20.96      $43,596.80 
   Covington - $18.75    $39,000.00 
   Jefferson - $22.72    $47,257.60 
 
 
Dispatch – Causeway - $15.00    $31,200.00 Current Rate $13.00 ($27,040) 
        Mandeville - $19.07   $39,665.60 
        Jefferson - $16.83   $35,006.40 
 
 
Maintenance –  
    Grounds 
  Causeway - $15.00   $31,200.00 Current Rate $13.00 ($27,040) 
    Mandeville - $15.09   $31,387.20 
  St. Tammany - $14.04   $29,203.20 
 
   Vehicle Maintenance 
  Causeway - $15.00   $31,200.00 Current Rate $13.00 ($27,040) 
  St. Tammany - $19.82   $41,225.60 
  Jefferson JPSO - $19.04  $39,600.00 
  Jefferson - $15.19   $31,586.00 
 
 
 
Toll Collectors – Causeway - $14.00  $29,120.00 Current Rate $12.00 ($24,960) 
 **Could not find other toll collector information.  Matched with Fast Food 
        McDonalds - $12.00  $24,960.00 
        Other Fast Foods Range - $10.00 to $12.00 
 
 
 



FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
N. S. Toll Captain 1/30/96 FULL 50,544.00        57,332.00        13.43%

Trainer 3/21/16 FULL 32,177.60        37,265.60        15.81%
Toll Collector 10/9/17 FULL 25,814.88        30,350.80        17.57%
Toll Collector 1/8/18 FULL 25,646.40        30,184.40        17.69%
Toll Collector 3/9/20 FULL 25,625.60        30,163.60        17.71%
Toll Collector 4/20/15 FULL 30,680.00        35,668.00        16.26%
Toll Collector 9/17/21 FULL 24,960.00        29,453.00        18.00%
Toll Collector 11/3/15 FULL 26,166.40        30,794.40        17.69%
Toll Collector 7/24/17 FULL 25,812.80        30,395.80        17.75%
Toll Collector 12/19/16 FULL 26,020.80        30,648.80        17.79%
Toll Collector 7/18/08 FULL 30,388.80        35,326.80        16.25%
Toll Collector 5/22/17 FULL 25,812.80        30,386.80        17.72%
Toll Collector 4/27/06 PART 20,474.00        24,069.00        17.56%

Trainer was moved to an 8 hour shift and the shift differnce pay was added to the base salary



FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
Bridge/Operation Director 11/2/95 FULL 93,891.20        101,391.20      7.99%
Maintenance Supervisor 8/19/91 FULL 70,345.60        76,345.60        8.53%

Electrical   12/14/20 FULL 41,496.00        47,317.60        14.03%
North Shore Maintenance 10/18/21 FULL 33,280.00        38,301.60        15.09%
North Shore Maintenance 9/5/20 FULL 28,392.00        33,013.60        16.28%

Electrical Leaderman 10/8/18 FULL 36,067.20        41,588.80        15.31%
North Shore Maintenance 10/1/02 FULL 38,833.60        44,255.20        13.96%
North Shore Maintenance 6/27/18 FULL 30,284.80        35,056.40        15.76%

S.S. Maintenance Supervisor 2/23/09 FULL 47,590.40        51,790.40        8.83%

MAP Leaderman 8/2/04 FULL 42,369.60        48,506.40        14.48%
Operator 6/5/17 FULL 35,152.00        40,248.80        14.50%
Operator 6/19/17 FULL 32,884.80        37,681.60        14.59%
Operator 6/6/16 FULL 34,465.60        39,262.40        13.92%
Operator 10/15/18 FULL 31,969.60        36,766.40        15.00%
Operator 9/3/19 FULL 31,075.20        35,872.00        15.44%
Operator 9/8/20 FULL 30,035.20        34,832.00        15.97%

Leaderman 2/21/11 FULL 41,870.40        47,642.00        13.78%
Mechanic 11/13/00 FULL 48,422.40        54,594.00        12.75%
Mechanic 5/24/21 FULL 27,310.40        31,782.00        16.37%

MAP operator received CDL and is able to work large equipment.  Was given a raise for taking on more duties



FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
Dispatcher 3/3/08 FULL 39,665.60        45,555.43        14.85%

TAC Officer 4/23/01 FULL 51,022.40        57,991.13        13.66%
Dispatcher-HPL 3/23/15 FULL 32,468.80        37,674.94        16.03%

Dispatcher 12/20/14 FULL 33,072.00        38,335.44        15.92%
Dispatcher 8/31/05 FULL 42,993.60        49,199.59        14.43%
Dispatcher 2/2/04 FULL 46,924.80        53,504.26        14.02%

Dispatcher-HPL 7/31/98 FULL 49,150.40        55,941.29        13.82%
Dispatcher 9/4/18 FULL 31,574.40        36,695.57        16.22%

FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
Operator 1/21/14 FULL 36,400.00        39,600.00        8.79%
Operator 8/16/12 FULL 36,400.00        39,600.00        8.79%
Operator 8/2/21 FULL 27,040.00        29,490.00        9.06%

Both were promoted to Bascule Operator II which takes on more responsibilites.



FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
Commander 10/1/19 FULL 96,491.20        103,991.20      7.77%
Lieutenant 1/16/05 FULL 85,758.40        93,476.66        9.00%
Lieutenant 3/15/99 FULL 83,179.20        90,665.33        9.00%
Sergeant 1/2/14 FULL 48,630.40        54,192.74        11.44%
Sergeant 11/3/09 FULL 61,276.80        66,791.71        9.00%
Sergeant 7/16/12 FULL 47,070.40        52,492.34        11.52%
Sergeant 10/4/10 FULL 50,065.60        55,757.10        11.37%
Sergeant 3/17/08 FULL 62,316.80        67,925.31        9.00%
Corporal 11/6/18 FULL 43,513.60        48,615.42        11.72%
Corporal 7/28/98 FULL 73,632.00        81,444.48        10.61%
Corporal 9/17/18 FULL 41,454.40        46,370.90        11.86%
Officer 3/1/21 FULL 36,712.00        41,201.68        12.23%
Officer 5/24/17 FULL 43,430.40        48,524.74        11.73%
Officer 5/7/18 FULL 41,288.00        46,189.52        11.87%
Officer 8/1/17 FULL 43,430.40        48,524.74        11.73%
Officer 10/13/21 FULL 35,651.20        40,140.88        12.59%
Officer 11/13/18 FULL 40,081.60        44,874.54        11.96%
Officer 6/6/22 FULL 35,651.20        40,051.20        12.34%
Officer 9/30/20 FULL 37,086.40        41,609.78        12.20%
Officer 2/18/21 FULL 36,712.00        41,201.68        12.23%

Sergeant 3/22/99 FULL 73,756.80        81,580.51        10.61%
Sergeant 12/2/13 FULL 48,380.80        53,920.67        11.45%
Corporal 9/19/96 FULL 72,508.80        80,220.19        10.64%
Officer 11/5/14 FULL 43,430.40        48,524.74        11.73%
Officer 3/12/07 FULL 43,430.40        48,524.74        11.73%

Officers were promoted from Corporal to Segearnt and from Officer to Corporal



FULL FY 2022 FY 2023
DATE PART CURRENT PROPOSED %

TITLE/POSITION HIRED TIME SALARY SALARY INCREASE
General Manager 9/1/09 FULL 140,524.80      150,524.80      7.12%

Director of Finance 5/28/03 FULL 93,891.20        101,391.20      7.99%
Human Resourse Director 6/16/95 FULL 89,731.20        97,231.20        8.36%

Executive Assistant 10/30/17 FULL 37,876.80        40,976.80        8.18%
Executive Receptionist 11/28/05 FULL 36,108.80        39,208.80        8.59%

Commuter Sales Supervisor 2/22/06 FULL 41,995.20        48,178.20        14.72%
North Shore Tag Office 6/25/18 FULL 28,246.40        32,746.40        15.93%
North Shore Tag Office 3/5/18 FULL 29,452.80        34,233.80        16.23%
North Shore Tag Office 7/16/08 FULL 33,092.80        38,223.08        15.50%

Bookkeeper 2/18/15 FULL 43,659.20        47,484.20        8.76%
Toll Anaylst 1/26/09 FULL 40,352.00        43,952.00        8.92%

Web Special Project 6/6/12 FULL 44,595.20        48,520.20        8.80%

Both took on more responsibilities when the General Managers Assistant left.  Instead of hiring another person, the 
duties were divided up and they received an increase in pay & changed job titles
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Budget Summary FYE 2023 for Commissioners - Approved By Commission

(1) (2) (3) (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS

2019-2020 2020-2021 2021-2022 2021-2022 2022-2023 2022 APPROVED 2022 APPROVED

MEANS OF FINANCE
  Tolls 18,721,627 20,770,961 21,489,000 23,059,000 23,082,000 7.3% 7.4%
  Hwy Fund No. 2 6,819,713 6,872,397 6,300,000 6,450,000 6,400,000 2.4% 1.6%
  Interest Income 556,160 27,573 60,000 70,327 60,000 17.2% 0.0%
  Other Revenue 96,757 174,344 100,000 59,023 100,000 -41.0% 0.0%

TOTAL MEANS OF FINANCE 26,194,257 27,845,275 27,949,000 29,638,350 29,642,000 6.0% 6.1%

EXPENDITURES
Salaries
  Salaries Continuing Pg.2 3,734,915 4,204,993 4,317,363 3,667,227 4,821,774 -15.1% 11.7%
  Other Compensation 27,344 34,232 34,180 34,180 34,180 0.0% 0.0%
  Related Benefits Pg.2 1,477,465 1,554,822 2,210,362 1,882,686 2,312,645 -14.8% 4.6%
Total Salaries & Benefits Pg.2 5,239,724 5,794,047 6,561,905 5,584,093 7,168,599 -14.9% 9.2%

Operating Services
  Operating Services Pg.3 2,926,271 2,950,134 3,139,000 3,653,991 3,597,000 16.4% 14.6%
  Office, Operating & Maintenance Pg.4 1,100,471 1,257,063 1,296,650 1,290,851 1,359,685 -0.4% 4.9%
Total Operating Expenses 4,026,742 4,207,197 4,435,650 4,944,842 4,956,685 11.5% 11.7%

Professional Services Pg.5 270,070 189,937 220,000 207,116 215,000 -5.9% -2.3%

Other Charges
  Debt Service 7,796,831 7,617,131 7,427,406 7,427,406 7,427,781 0.0% 0.0%
  State Surplus-I.A.T. Pg.7 1,639,515 1,666,833 1,859,099 1,595,355 1,672,940 -14.2% -10.0%
Total Other Charges 9,436,346 9,283,964 9,286,505 9,022,761 9,100,721 -2.8% -2.0%

Acquisitions & Repairs
 Acquisitions 444,116 151,936 584,538 575,295 531,395 -1.6% -9.1%
Major Repairs & Capital 
Improvements/Construction Fund Pg.6 6,777,259 8,218,194 6,860,402 9,304,243 7,669,599 35.6% 11.8%
Total Acq. & Major Repairs 7,221,375 8,370,130 7,444,940 9,879,538 8,200,995 32.7% 10.2%

TOTAL EXPENDITURES 26,194,257 27,845,275 27,949,000 29,638,350 29,642,000 6.0% 6.1%
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APPROVED BY COMMISSION

(1) (2) (3)          (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS

FTE 2019-2020 FTE 2020-2021 FTE 2021-2022 FTE 2021-2022 FTE 2022-2023 2022 APPROVED 2022 APPROVED

ADMINISTRATIVE

  General Manager 1.0 133,843 1.0 133,843 1.0 140,527 1.0 140,527 1.0 150,527 0.0% 7.1%
  Office Personnel 12.0 529,932 12.0 568,596 12.0 581,512 12.0 495,344 12.0 620,059 -14.8% 6.6%
  Less: Adm. HPL (1.0) (93,388) (1.0) (97,780) (1.0) (101,150) (1.0) (85,231) (1.0) (96,903) -15.7% -4.2%
TOTAL ADMINISTRATIVE 12.0 570,387 12.0 604,659 12.0 620,889 12.0 550,640 12.0 673,683 -11.3% 8.5%

NON ADMINISTRATIVE
  Toll Collectors 17.0 564,011 16.0 613,330 16.0 608,255 16.0 612,343 16.0 689,999 0.7% 13.4%
  Maintenance 26.0 894,200 25.0 901,532 25.0 1,045,566 25.0 850,640 25.0 1,170,240 -18.6% 11.9%
  Bascule Operators 5.0 226,237 5.0 252,285 5.0 223,078 5.0 188,426 5.0 221,263 -15.5% -0.8%
  Communications 13.5 597,979 12.0 513,677 12.0 512,348 12.0 459,441 12.0 575,657 -10.3% 12.4%
  Police 35.0 1,596,062 32.0 2,045,769 32.0 2,145,501 30.0 1,849,946 30.0 2,243,869 -13.8% 4.6%
  Less: Non Adm. HPL (13.0) (713,961) (13.0) (726,259) (13.0) (838,273) (11.0) (844,209) (11.0) (752,936) 0.7% -10.2%
    
TOTAL NON ADMIN. 83.5 3,164,528 77.0 3,600,334 77.0 3,696,475 77.0 3,116,587 77.0 4,148,092 -15.7% 12.2%

TOTAL SALARIES 95.5 3,734,915 89.0 4,204,993 89.0 4,317,363 89.0 3,667,227 89.0 4,821,774 -15.1% 11.7%

RELATED BENEFITS
  Parochial & Payroll Taxes 689,336 701,453 719,451 640,021 760,409 -11.0% 5.7%

  Group Insurance 918,038 893,598 1,532,187 1,119,795 1,532,187 -26.9% 0.0%
  Retirees Group Benefits 73,373 168,588 200,000 184,020 218,750 -8.0% 9.4%

991,411 1,062,186 1,732,187 1,303,815 1,750,937 -24.7% 1.1%

  Governmental Def. Comp 457 Plan 79,778 79,778 85,000 76,868 84,000 -9.6% -1.2%
  Less: HPL Related Benefits (283,060) (288,595) (326,276) (138,018) (282,701) -57.7% -13.4%

                                   

TOTAL RELATED BENEFITS 1,477,465 1,554,822 2,210,362 1,882,686 2,312,645 -14.8% 4.6%
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APPROVED BY COMMISSION

(1) (2) (3) (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS

2019-2020 2020-2021 2021-2022 2021-2022 2022-2023 2022 APPROVED 2022 APPROVED

Bank & Visa Charges on Toll Deposits 315,648 327,901 380,000 311,583 360,000 -18.0% -5.3%

Bank Trustee Fees 6,640 10,734 8,500 8,500 8,500 0.0% 0.0%

Dues & Subscriptions 13,566 6,315 12,500 10,502 10,500 -16.0% -16.0%

Insurance 2,063,638 2,028,777 2,275,000 2,807,088 2,750,000 23.4% 20.9%

Motorist Safety Campaign 10,435 4,985 10,000 9,550 10,000 -4.5% 0.0%

Publication of Notices & Minutes 1,485 993 1,500 1,456 1,500 -2.9% 0.0%

Telephone and Radio 275,819 347,758 225,000 239,500 225,000 6.4% 0.0%

Travel 95 0 1,500 0 1,500 -100.0% 0.0%

Unused Vacation & Sick Leave 85,679 34,367 50,000 89,271 50,000 78.5% 0.0%

Utilities 153,266 188,304 175,000 176,541 180,000 0.88% 2.86%

Total Operating Services 2,926,271 2,950,134 3,139,000 3,653,991 3,597,000 16.4% 14.6%



GREATER NEW ORLEANS EXPRESSWAY COMMISSION
OFFICE, OPERATING AND MAINTENANCE
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APPROVED BY COMMISSION

(1) (2) (3) (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS

2019-2020 2020-2021 2021-2022 2021-2022 2022-2023 2022 APPROVED 2022 APPROVED
 
Office Expenses & Supplies 255,809 223,203 251,500 220,123 235,400 -12.5% -6.4%

Operating Expenses & Supplies 526,220 530,344 685,975 685,520 694,610 -0.1% 1.3%

Repair & Maintenance/Supplies 318,442 503,516 359,175 385,208 429,675 7.2% 19.6%

Total Office, Operating & Maintenance 1,100,471 1,257,063 1,296,650 1,290,851 1,359,685 -0.4% 4.9%

Office Expenses & Supplies

Included in this general ledger account are the costs related to leased office space,
disposal services, postage, exterminating services, office machine repairs and
maintenance contracts, and other general administrative office supplies.

Operating Expenses & Supplies

Included in this general ledger account are the costs associated with vehicle and truck
repairs and their routine preventive maintenance.  All gasoline, oil, auto parts, tires, 
lubricants, diesel fuel and any other similar costs are in this account.  All police
vehicle equipment and  accessories, related maintenance,  police uniforms and
protective equipment and expenditures for police car retrofitting are included in this
account. 

Repair & Maintenance/Supplies

Included in this general ledger account are the costs for the general maintenance
and supplies needed on the bridge, computer & electronic repairs on all bridge equipment,
toll tags, toll system software maintenance, plumbing and janitorial supplies for the entire
operation, air conditioning contracts and other miscellaneous items dealing with operations
maintenance.



GREATER NEW ORLEANS EXPRESSWAY COMMISSION
PROFESSIONAL SERVICES

Page 5

APPROVED BY COMMISSION

(1) (2) (3) (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
  ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS
  2019-2020 2020-2021 2021-2022 2021-2022 2022-2023 2022 APPROVED 2022 APPROVED

Accounting & Finance
   Bond Indenture Req'd Services
       Independent Audit 17,232 25,200 15,000 14,800 15,000 -1.3% 0.0%
       Accounting Services 8,883 13,850 35,000 25,015 35,000 -28.5% 0.0%

Total Accounting & Finance 26,115 39,050 50,000 39,815 50,000 -20.4% 0.0%

Engineering - Meetings & Annual Report
   Engineering Traffic Consultant 20,000 15,000 15,000 20,000 15,000 33.3% 0.0%

Legal Representation
   General Counsels 175,294 115,874 135,000 132,656 135,000 -1.7% 0.0%

Other Professional Services
  Investment Consultant 48,661 20,013 20,000 14,645 15,000 -26.8% -25.0%

Total Professional Services 270,070 189,937 220,000 207,116 215,000 -5.9% -2.3%



GREATER NEW ORLEANS EXPRESSWAY COMMISSION
 

Page 6EXTRAORDINARY MAINTENANCE AND REPAIR RESERVE FUND APPROVED BY COMMISSION

FISCAL YEAR 2019 - 2020 2020- 2021
 PROJECTED 
2021 - 2022

BUDGETED 
2022 - 2023

ANNUAL ITEMS
EXTRAORDINARY MAINTENANCE & CONSULTING ENGINEERING 227,219 175,846 295,883 400,000
ANNUAL AASHTO INSPECTION OF GNOEC FACILITIES & SECURITY INSPECTION 56,135 34,155 836,881 700,000
EMERGENCY AND PERIODIC REPAIRS 66,000 136,856 18,359 100,000
SYSTEM IMPROVEMENTS 0 0 0 100,000
PREVENTATIVE MAINTENANCE ELECTRICAL/MECHANICAL SYSTEMS 892,980 966,098 773,668 900,000
SUBTOTAL ANNUAL ITEMS 1,242,334 1,312,955 1,924,791 2,200,000
CURRENT AND PROPOSED MAINTENANCE AND REPAIR PROJECTS

ELECTRICAL / MECHANICALIMPROVEMENTS
206 NORTH CHANNEL BASCULE MECHANICAL MAINTENANCE 0 0 0 1,500,000
207 UPGRADE CCTV SYSTEM 13,204 55,936 1,303,233 750,000
208 HIGH VOLTAGE POWER SYSTEM - CONTROL SYSTEM AND SURGE PROTECTION 0 0 0 250,000
209 UPGRADE 1700 AM HIGHWAY ADVISORY RADIO 0 0 0 25,000
210 BASCULE LOCK BAR OPERATOR REHABILITATION 0 0 0 1,500,000

CHANNEL MARKER PLATFORM REHABILITATION 0 0 0 750,000

BRIDGE IMPROVEMENTS
430 REPLACE CALL BOXES 13,684 36,392 20,000 1,000,000
22-014 REPLACE BRIDGE SWEEPER 0 0 274,974 0
23-015 REPLACE BUCKET TRUCK 0 0 0 250,000
432 SAFETY SHOULDERS 16,223,113 2,685,073 0 0
433 SOUTHBOUND BRIDGE RAIL IMPROVEMENTS 22,153,555 2,132,861 4,063,384 0

ROAD IMPROVEMENTS
636 MONROE STREET OVERPASS AND FRONTAGE ROAD REHABILITATION 0 0 0 1,500,000
637 ROAD REHABILITATION MONROE ST, WEST APPROACH 0 0 0 1,300,000
638 NORTH APPROACH OVERLAY 38,888 0 5,000,000

BUILDING / PLAZA IMPROVEMENTS
812 NORTHSHORE MAINTENANCE FACILITY IMPROVEMENTS 0 0 75,000 500,000
812B NORTHSHORE MAINTENANCE FACILITY IMPROVEMENTS - CANOPY 61,859 0 0 0
820 NORTH TOLL PLAZA CANOPY ROOF AND LIGHTNING PROTECTION 0 0 0 750,000
825 TOLL TAG STORE SOFTWARE UPGRADE 322,498 254,256 562,320 600,000
826 TOLL COLLECTION SYSTEM - VIOLATION ENFORCEMENT SYSTEM (VES) 81,767 14,043 0 500,000
827 UPGRADE TO COMMUNICATIONS SATELLITE OFFICE 0 0 250,000 0
828 UPGRADE GNOEC CYBER SECURITY 0 0 70,000 300,000
829 UPGRADE TOLL SYSTEM 0 0 0 6,000,000
830 TOLL BOOTH RENOVATIONS 0 0 0 500,000

FUNDS ENCUMBERED - BEGINNING BALANCE 70,112,810 36,907,108 30,415,592 31,176,133

PROJECT EXPENDITURES (40,150,902) (6,491,516) (8,543,702) (25,175,000)
PROJECT FUNDING 6,945,200 8,218,194 9,304,243 7,669,599
FUNDS ENCUMBERED - ENDING BALANCE $36,907,108 $38,633,786 $31,176,133 $13,670,733



GREATER NEW ORLEANS EXPRESSWAY COMMISSION
TRANSFERS AND H.P.L. EXPENSES
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APPROVED BY COMMISSION

(1) (2) (3) (4) (5) % CHANGE % CHANGE
UPDATED -4- to -3- -5- to -3-

APPROVED PROJECTED 2022 UPDATED 2023 BUDGETED
ACTUAL ACTUAL BUDGET YEAR END BUDGETED VS VS

2019-2020 2020-2021 2021-2022 2021-2022 2022-2023 2022 APPROVED 2022 APPROVED
Tri-Parish  St. Charles, St. John & 

  Tangipahoa Parishes 150,000 150,000 150,000 150,000 150,000 0.0% 0.0%

Additional Parishes  Orleans, Jefferson
  St. Tammany & Washington 200,000 200,000 200,000 200,000 200,000 0.0% 0.0%

Huey P. Long Bridge 1,289,515 1,316,833 1,509,099 1,245,355 1,322,940 -17.5% -12.3%

State of Louisiana 0 0 0 0 0 0.0% 0.0%

Total State Surplus Expenditures 1,639,515 1,666,833 1,859,099 1,595,355 1,672,940 -14.2% -10.0%

HUEY P. LONG BRIDGE
OPERATIONS
Police Patrol 591,739 604,968 714,190 596,762 614,459 -16.4% -14.0%
Dispatch 104,929 101,257 101,917 101,001 113,825 -0.9% 11.7%
Payroll Taxes 101,660 101,990 114,159 99,097 101,825 -13.2% -10.8%
Payroll Benefits 147,823 150,228 169,488 104,694 139,758 -38.2% -17.5%
Unused Sick & Vacation Leave 6,571 137 10,000 6,776 10,000 -32.2% 0.0%
Materials, Supplies & Maintenance 79,687 127,366 90,000 89,852 75,000 -0.2% -16.7%
Telephone & Radio 30,825 20,197 40,000 18,358 25,000 -54.1% -37.5%
Insurance 24,510 23,900 28,000 18,804 20,000 -32.8% -28.6%

MAINTENANCE
Salaries 17,293 20,034 22,166 20,133 24,652 -9.2% 11.2%
Payroll Taxes 2,339 2,702 2,978 2,696 3,192 -9.5% 7.2%
Payroll Benefits 3,387 4,160 5,993 2,563 7,528 -57.2% 25.6%

ADMINISTRATIVE
Salaries 93,388 97,780 101,150 85,231 96,903 -15.7% -4.2%
Payroll Taxes 12,619 13,163 13,226 11,434 12,549 -13.5% -5.1%
Payroll Benefits 15,232 16,352 20,432 10,554 17,849 -48.3% -12.6%

Capital Acquisitions 57,513 32,599 75,400 77,400 60,400 2.7% -19.9%

1,289,515 1,316,833 1,509,099 1,245,355 1,322,940 -17.5% -12.3%



APPROVED BY COMMISSION

UPDATED 
FORECAST BUDGET FORECAST
Y/E 10/31/22 Y/E 10/31/23 Y/E 10/31/24

NET REVENUES
Tolls (per latest data) 23,059,000 23,082,000 26,373,122
Vehicular License Tax 6,450,000 6,400,000 6,400,000
Interest Income 70,327 60,000 60,000
Other Revenue 59,023 100,000 50,000

29,638,350 29,642,000 32,883,122
Current Expenses Budgeted 11,904,006 13,602,824 13,806,867

NET REVENUES 17,734,344 16,039,176 19,076,255

NET REVENUE REQUIREMENT

 Add the greater of I and II or I and III

I.  Deficiencies in the Debt Service
    Fund and the Debt Service Reserve
     Fund 0 0 0

IIa. Debt Service & EMRR
      Aggregate Debt Service 7,427,406 7,427,781 9,333,431

               - and -

IIb. Extraordinary Maintenance
      and Repair Reserve
      Requirement 9,304,243 7,669,599 7,669,599

16,731,649 15,097,380 17,003,030

III. Debt Service Multiple
       Debt Service 7,427,406 7,427,781 9,333,431
                x 1.2 x 1.2 x 1.2 x 1.2 

8,912,887 8,913,337 11,200,117

THE LARGER   OF   I   AND  II   OR  I   AND  III
       EQUALS:  NET REVENUE REQUIREMENT 16,731,649 15,097,380 17,003,030

NET REVENUES IN EXCESS
OF REQUIREMENT 1,002,695 941,795 2,073,225

Section 6.15 Toll Covenant (c)  The Commission shall complete a review of its Financial Condition for the purpose of
estimating whether Net Revenues for the immediately succeeding Fiscal Year and  for the next following Fiscal Year will
be sufficient to comply with subsection(b).

Section 6.15(b) The commission.... shall be required in order that in each Fiscal Year Net Revenues shall at least equal the
Net Revenue Requirement for such Fiscal Year....

Net Revenue Requirement is equivalent to the calculation as stated above.

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
NET REVENUE REQUIREMENTS

YEARS ENDED OCTOBER 31, 2022, 2023, AND 2024



Capital Acquistions 2023 for LFO

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
SUMMARY OF CAPITAL ACQUISITIONS Approved by Commission
NOVEMBER 2022 - OCTOBER 2023

DEPARTMENT CAUSEWAY BRIDGE H.P. LONG BRIDGE
NORTH SHORE VEHICLE MAINTENANCE 79,834.50

NORTH SHORE ELECTRONICS MAINTENANCE 6,213.26

NORTH/SOUTH SHORE MAINTENANCE 37,510.10

MOTORISTS ASSISTANCE PATROL 89,646.90

NORTH SHORE TOLL PLAZA 8,921.00

COMMUNICATIONS - BASCULE 2,869.56

COMMUNICATIONS - COMMUNICATIONS 0.00

ADMINISTRATION 3,500.00

Computer 0.00

CAUSEWAY POLICE 302,900.00

HUEY  P. LONG POLICE 0.00 60,400.00

ACQUISITIONS 2023 531,395.32$                  60,400.00$                    



Capital Acquistions 2023 for LFO    

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
NORTH SHORE MECHANIC/VEHICLE MAINTENANCE SHOP
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL
2 F-150 Extended Cab 34,229.25          68,458.50          
2 Equipment For Truck 5,688.00            11,376.00          

79,834.50$        



Capital Acquistions 2023 for LFO     

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
ELECTRONICS MAINTENANCE
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL

TOLL SYSTEM MAINTENANCE
No Requested -                    

-$                  

AVC/AVI - ADMINISTRATIVE COMPUTER REPAIRS
No Requested -                    

-$                  

AVC/AVI - DISPATCH COMPUTERS
No Requested -                    

-$                  

AVC/AVI - Maintenance Truck
2 Radio Equipment 1,898.13            3,796.26            
2 Radio Equipment 1,208.50            2,417.00            

6,213.26$          

Grand Total for Electrical Maintenance 6,213.26$          



Capital Acquistions 2023 for LFO

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
MAINTENANCE DEPARTMENT (NORTH & SOUTH)
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL

GENERAL
No Request -                    

-                    

Grounds & Landscaping
L4701HST 1 Kubota Tractor 32,365.10      32,365.10          

106090 1 Equipment Blue Diamond Root Grapple 5,145.00        5,145.00            
37,510.10          

Welding
No Request -                    

-                    

Carpentry
No Request -                    

-                    

S.S. Maintenance
Z724XKW-3-54 No Request -                 -                    

-                    

Total for General -$                  
Total for Grounds & Landscaping 37,510.10$        

Total for Welding -$                  
Total for Carpentry -$                  

Total for S.S. Maintenance -$                  
Grand Total for All Maintenance 37,510.10$        



Capital Acquistions 2023 for LFO    

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
MOTORISTS ASSISTANCE PATROL - CAUSEWAY BRIDGE
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL

55-00020239 1 F-350 Ford Truck MAP 2023 44,402.75          44,402.75          
55-00019940 1 Equipment For New MAP Truck 37,009.00          37,009.00          
20862 1 Motorola APX4500 700mhz Mobile Radio 3,547.15            3,547.15            
4400005417 1 Soundoff Light Bar Duo/Trio 2,518.00            2,518.00            

1 3M Reflective Decals for Unit 2,170.00            2,170.00            
0.00

89,646.90$        



Capital Acquistions 2023 for LFO   

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
NORTH SHORE TOLL PLAZA
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL
HRD23001F-2D 1 PYXIS Handheld Reader 1,999.00            1,999.00            
600-9003-00 1 JetSort2000 - Coin Machine 6,922.00            6,922.00            

8,921.00$          



Capital Acquistions 2023 for LFO     

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
BASCULE
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL
1 Genetec - Dell OptiPlex 7090 2,869.56            2,869.56            

Total for Bascule 2,869.56$          



Capital Acquistions 2023 for LFO     

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
ADMINISTRATION
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL

Human Resources
No Request -                   

-                   

Commuter Sales
1 PID Camera 1,500.00   1,500.00          

1,500.00

Accounting
1 Accounting Server (Document Server) Replacement Dell R540 2,000.00   2,000.00          

2,000.00          

Administrative Office
No Request -                   

-                   

Total Administration 3,500.00$        



Capital Acquistions 2023 for LFO     

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
CAUSEWAY POLICE
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL
5 Courtesy Ford-Police SUV/F-150 38,000.00        190,000.00      
5 Vehicle Parts/Light Bars 2,200.00          11,000.00        
5 Vehicle Parts/Push Bumper Light Bars 1,500.00          7,500.00          
5 Watch Guard Video Camera 6,500.00          32,500.00        
5 Stalker Radar / Vehicle 3,500.00          17,500.00        
5 Zoll AED Defibrillator 2,100.00          10,500.00        
5 Panasonic Computer-Laptop 3,800.00          19,000.00        
8 Barney's Police Supplies - Body Armor 1,100.00          8,800.00          
5 Motorola - UHF Radios   1,220.00          6,100.00          

302,900.00$    



Capital Acquistions 2023 for LFO     

GREATER NEW ORLEANS EXPRESSWAY COMMISSION
HUEY P. LONG POLICE
CAPITAL ACQUISITIONS
NOVEMBER 2022 - OCTOBER 2023

Approved by Commission

ITEM NUMBER QUANTITY DESCRIPTION ITEM PRICE TOTAL
1 Courtsey Ford - Police SUV / F-150 38,000.00        38,000.00 
1 Vehicle Parts / Light Bars 2,200.00          2,200.00 
1 Vehicle Parts / Push Bumper Light Bars 1,500.00          1,500.00 
1 Watch Guard / Camera 6,500.00          6,500.00 
1 Stalker Radar / Units 3,500.00          3,500.00 
1 Stalker Radar / Lidar 2,800.00          2,800.00 
1 Zoll AED Defibrillator 2,100.00          2,100.00 
1 Panasonic Computer - Laptop 3,800.00          3,800.00 

60,400.00$      



Agenda Item #8

Amendments to CY 2022
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Agenda Item #9

Contract Extension between
LDH and Gainwell
Technologies, LLC
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10/13/2022

BACKGROUND

• Gainwell Technologies, LLC (Gainwell) has continued to provide fiscal intermediary services for the Louisiana Medicaid 
program. 

• This extension request is for calendar year 2023 and will be the 9th one-year extension to an original 10-year contract term 
that began in January 2005. 

• Services provided by Gainwell include: 

• provider enrollment

• prior authorization of clinical services

• process claims and encounters

• pay providers and managed care entities

• detect and investigate potential fraud, waste, and abuse, as required for the Louisiana Medicaid program under 
Federal laws and regulations. 

• Failure to maintain such services will jeopardize Federal Medicaid funding resulting in the use of State funds above the 
budgeted amount.

• The LDH fiscal intermediary also manages the current Medicaid Management Information System (MMIS). The Gainwell 
contract provides for core functions of the Louisiana Medicaid program, most notably: 

• CMS requires states to move from a single MMIS to a Medicaid Enterprise System (MES) made up of separate reusable and 
interchangeable modules that are simple, flexible, and adaptable. 

• The goal is to encourage the use of newer technology and easier implementation of program changes. 

• The Department of Health has been working to move toward federally required systems modernization, including a 
replacement vendor for claims, encounter, and financial processing through the NASPO ValuePoint process as recommended 
in HCR99 of the 2022 legislative session.

• LDH has made significant progress toward modularity recently including: 

• LDH has selected a replacement vendor for claims, encounter, and financial processing through the NASPO ValuePoint 
process as recommended in HCR99 of the 2022 legislative session.

• LDH is scheduling vendor demonstrations for the provider management module through the NASPO ValuePoint 
process

• The data warehouse RFP is in draft and expected to be published in January 2023.

• The third party liability module was recently awarded; design, development and implementation (DDI) is in progress.

• Full implementation of the modular MES will take several years due to the extensive R/SFP development, contract award, 
and design/development/implementation processes. 

• LDH anticipates coming to JLCB  to request one-year extensions of the current Gainwell  contract for the next several years 
as we sequentially procure small chunks or “modules” of MMIS functionality and concurrently maintain essential MMIS 
functions as we downsize the scope and cost of the current Gainwell contract.

EXTERNAL FACT SHEET
Gainwell Technologies, LLC CY 2023 Contract Extension

Fee-For-Service Managed Care Medicaid as a Whole
• Provider Enrollment
• Claims Processing
• Prior Authorization of 

Medical Services

• Enrollment Broker Data Interfaces
• PMPM Payments to MCEs
• Provider Registry
• Enrollment of Managed Care Providers
• Encounter Processing

• Member ID Cards
• Program Integrity
• Data Warehouse Management
• Patient Access and 

Interoperability (PAI)
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JUSTIFICATION: 

• Louisiana Department of Health (LDH) is requesting an extension to the current Gainwell contract for fiscal intermediary 
services for an additional twelve (12) month period beginning January 1, 2023 through December 31, 2023. 

• This extension will be Amendment 24 of the contract.

• It is essential that we maintain operations with Gainwell Technologies in this transitional phase until the new system 
modules are procured and launched. 

• Once implemented, the Department will start reducing the contract scope from the current fiscal intermediary.

FISCAL IMPACT: 

• There is an overall 2% increase for CY2023 due to increased cost of labor, hardware/software cost, required hardware 
refreshers for end-of-life hardware, rent, etc.

• Cost for each of the remaining technical requirement areas within the Base Operations, Provider Management 
Maintenance and Operations, and PAI Maintenance and Operations will not increase for CY2024 and CY2025.

• Per Amendment 21, Gainwell will not invoice for provider enrollment until the Maintenance and Operations phase begins.

• Per Amendment 22, Gainwell will not invoice for PAI until the Maintenance and Operations phase begins.

• In 2023, Gainwell will complete the upgrade/migration of ClaimCheck to Claims Xten.

• There will be no annual cap on the number of paid and adjusted transactions (claims, capitated payments, and encounters) 
processed by Gainwell. 

MEDICAID IMPACT:

• Gainwell Technologies is responsible for the payment of claims to providers and the timely and accurate reporting to 
state and federal partners. 

• Without this contract in place, all Medicaid operations will end – providers will not receive payments for services 
rendered and resultantly, services will suspend for Medicaid enrollees. 

• LDH will also be out of compliance with certain federal requirements such as T-MSIS reporting, which CMS uses to 
monitor state Medicaid programs, and provider enrollment, revalidation and screening under the 21st Century CURES 
Act. 

• All Medicaid providers must be enrolled with the state before payment can be rendered for services. 

• It is essential that we maintain operations with Gainwell Technologies in this transitional phase until the new system 
modules can be procured and launched. 

• Once implemented, the Department will start reducing the contract scope from the current fiscal intermediary.

EXTERNAL FACT SHEET
Gainwell Technologies, LLC CY 2023 Contract Extension

Calendar Year Actual Expenditures Projected Expenditures

CY2022 $53,684,777 

CY2023 $54,780,535 

CY2024 $54,780,535

CY2025 $54,780,535
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September 30, 2022 

 

Joint Legislative Committee on the Budget 

Box 94062 (900 North 3rd Street) 

Baton Rouge, LA 70804 

 

Re:  Fiscal Intermediary Contract Extension 

 

Dear Members: 

 

Thank you for your dedication and service on behalf of the residents of Louisiana. I am writing to express 

the Louisiana Department of Health’s need to extend the contract of our fiscal intermediary, Gainwell 

Technologies LLC.  This extension request is for calendar year 2023. It will be the 9th one-year extension to 

an original 10-year contract term that began in January 2005. As background on this issue, a contract to fully 

replace the current fiscal intermediary was cancelled in 2013. After this, the Centers for Medicare and 

Medicaid Services (CMS) began requiring states to utilize a modular approach to Medicaid Enterprise System 

(MES) contracting. CMS requires states to move to an MES composed of reusable and interchangeable 

modules that are simple, flexible and adaptable. The goal is to increase Medicaid programs’ ability to update 

and change their systems as well as allow earlier access to enhanced rates for implementing IT systems. LDH 

is actively developing and implementing a modular MES design. However, full implementation of the 

modular MES design will take several years due to the extensive procurement development, contract award, 

and design, development, and implementation processes. We anticipate coming to the Joint Legislative 

Committee on the Budget to request one-year extensions of the current Gainwell Technologies contract for 

the next several years as we sequentially procure smaller modules of MES functionality and concurrently 

maintain essential MES functions as we downsize the scope and cost of the current Gainwell contract. CMS 

will not allow the state to procure a single replacement of the current fiscal intermediary contract; we must 

modernize taking a modular approach. LDH has made significant progress toward modularity recently 

including:  

 LDH has selected a replacement vendor for claims, encounter, and financial processing through the 

NASPO ValuePoint process as recommended in HCR99 of the 2022 legislative session. 

 LDH is scheduling vendor demonstrations for the provider management module through the 

NASPO ValuePoint process 

 The data warehouse RFP is in draft and expected to publish in January 2023 

 The third party liability module was recently awarded and design, development and implementation 

(DDI) is in progress. 

Throughout the modularity design and development timeline, the Department will have to pay Gainwell to 
continue legacy operations. We have a fixed price contract with Gainwell, wherein Gainwell has absorbed 

significant new responsibilities with slight increases over the span of the contract. In its role as the Louisiana 

Medicaid fiscal intermediary, Gainwell maintains the core functions of the Medicaid program, including the 

following critical service areas:  

 Claims/Encounter Processing 

 Maintain, operate and manage security and access to systems such as: 

o Customer Information Control System for general transaction processing for the mainframe 

John Bel Edwards 
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SECRETARY 
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State of Louisiana 
Louisiana Department of Health 

Bureau of Health Services Financing 



October 5, 2022 

Page 2 

 
 

o Provider Enrollment Tracking System and Provider Portal for providers to have web-based 

application and enrollment to meet Centers for Medicare and Medicaid Services (CMS) compliance 

o Java Surveillance and Review System for fraud, waste, abuse analysis and investigation 

o Point of Sale system for real time processing for pharmacies billing fee-for-service (FFS) claims 

o Louisiana Optical Assisted Data Entry System (OADES) used for imaging, document entry, 

retrieval and workflow for paper claims processing and provider enrollments 

o Louisiana Health Insurance Premium Payment (LaHIPP) program for premium payments on 

commercial health insurance 

o Recipient reimbursement system allows LDH to process and pay out-of-pocket expenses for 

recipients during their retroactive eligibility period 

o Trauma, Recipient and Estate Recovery applications developed to manage information for recovery  

o System for processing Optional State Supplement checks to eligibility residents of nursing facilities 

and intermediate care facilities 

o Prior Authorization Liaison tracking system for compliance with Chisholm lawsuit 

o Fee-for-service prior authorization system for pharmacy benefits 

 Maintain and operate web applications such as the provider locator tool; the web interface for providers 

to retrieve manuals and fee schedules and other resources; the Provider Ownership Search Application 

for the Louisiana Attorney General’s office; Electronic Clinical Data Inquiry allowing prescribers to 

search drug history on recipients; the Electronic Medicaid Eligibility Verification System allowing 

providers to verify Medicaid eligibility when providing services; and online prior authorization 

submission. 

 Reference File Maintenance such as building and maintaining taxonomy crosswalks, the pharmacy drug 

file, fee schedules, the usual and customary fee file (on provider fees charged), diagnosis code updates, 

third party liability (TPL) carrier file on updates to recipient’s with other insurance, and zip code 

validation on recipient ID cards. 

 Eligibility functions such as mailing Medicaid cards, reports on Medicare Disproportionate Share 

Eligibility Verification used by long term care facilities, corrections to duplicate IDs, and recipient 

extracts. 

 Provider Enrollment designed to meet CMS requirements for screening and enrolling Medicaid 

providers and validate the status and progress of the enrollment process for providers. This includes 

operation of a call center. 

 Prior and Post Authorization for FFS recipients to access durable medical equipment, early and periodic 

screening, diagnostic and treatment (EPSDT) personal care services, rehabilitation, air ambulance, 

hospice. 

 Medical review by the Claims Resolution Unit, which reviews claims failing computer edits and/or 

require review. The unit attempts to resolve problems, settle claims and correct all suspended claims. 

 COBA/Third Party Liability - The TPL Subsystem ensures that payments for Medicaid services are made 

by other health insurance carriers when such coverage exists, rather than by Medicaid. This includes a 

comparison to recognize claims paid by Medicaid for services rendered to recipients whose eligibility 

records were updated to reflect retroactive Medicare coverage for the dates of service. 

 Pharmacy - The Medicare Part D subsystem assists Medicare drug benefit transition, and ensures that 

Louisiana Medicaid gets the maximum savings from the new Medicare drug coverage with the least 

possible administrative burden. The Drug Utilization process is a subsystem designed to analyze a 

recipient’s drug utilization for quality control purposes. 

 Financial Processing - Generate monthly per member per month (PMPM) payments (including retro 

payments and adjustments) for the Managed Care Organizations (MCOs), the Dental Plans, and the 

Magellan Coordinated System of Care (CSoC) plan. Report plan payments on specified/required files to 

partners and load into data warehouse.  Process contractual withholds, audit payouts, Program for All 

Inclusive Care for the Elderly (PACE) premiums, hospital supplemental payments, maternity kick 

payments, manual checks (if needed), LaGOV and ISIS reporting, LaHIPP premium payments. 

 Reporting such as federally required T-MSIS data reporting to CMS, LaHIPP Cost Savings Report, 

Budget Activity Files, requests for long term care facilities to assist with cost reporting. 

 Data Warehousing stores all data on Medicaid payments, eligibility, and service utilization. 
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 Fraud, Waste, and Abuse Activities such as Surveillance and Utilization Review, Payment Error Rate 

Measurement (PERM), and the fraud hotline. 

 Interoperability and Patient Access functionality including the Application Programming Interface (API) 

Gateway and helpdesk. 

 Interface/Vendor Onboarding into Medicaid services and operations. 

 Supporting transition of fiscal reporting and files from ISIS to LaGov. 

 

Gainwell Technologies is responsible for the payment of claims to providers and the timely and accurate 

reporting to state and federal partners. Without this contract in place, all Medicaid operations will end – 

providers will not receive payments for services rendered and resultantly, services will suspend for Medicaid 

enrollees. LDH will also be out of compliance with certain federal requirements such as T-MSIS reporting, 

which CMS uses to monitor state Medicaid programs, and provider enrollment, revalidation and screening 

under the 21st Century CURES Act. All Medicaid providers must be enrolled with the state before payment 

can be rendered for services.  

 

The Department of Health has been working to move toward federally required systems modernization, 

including a replacement vendor for claims, encounter, and financial processing through the NASPO 

ValuePoint process as recommended in HCR99 of the 2022 legislative session. It is essential that we maintain 

operations with Gainwell Technologies in this transitional phase until the new system modules can be 

procured and launched. Once implemented, the Department will start reducing the contract scope from the 

current fiscal intermediary. 

 

I am available to discuss any concerns with concerned and interested members.  Please feel free to contact 

me at any time at Tara.LeBlanc@la.gov or 225-317-4484. 

 

Sincerely, 

 

 

 
 

 

Tara A. LeBlanc 

Medicaid Executive Director 

mailto:Tara.LeBlanc@la.gov
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AMENDMENT TWENTY-FOUR (24) 

TO THE AGREEMENT  

For 

The Operation and Enhancement 
of the Louisiana Medicaid Management Information System (LMMIS) 

through a Fiscal Intermediary Type Arrangement 
 
 
 

Between 
 
 
 

The Louisiana Department of Health (LDH) 

And 

 
Gainwell Technologies LLC 
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State of Louisiana 

Louisiana Department of Health 
Amendment Twenty-Four (24) to the Agreement 

 
WHEREAS, the Louisiana Department of Health f/k/a Louisiana Department of Health 
and  Hospitals (the "Department")  has made the Agreement of April 30, 2004 by and 
between Unisys Corporation,  which was assigned to Molina Information Systems, LLC 
on May 1, 2010, which was assigned to DXC MS LLC on October 1, 2018, which was 
assigned to Gainwell Technologies LLC (the "Contractor") on October 1, 2020, and the 
Department, as amended by Amendments One (1) through Twenty-Three (23); and 
whereas, both the Department and the Contractor have agreed to extend the current 
LMMIS Fiscal Intermediary contract for an additional twelve (12) month period; and 
whereas, the Centers for Medicare and Medicaid Services (CMS) has approved this  
extension of the LMMIS Fiscal  Intermediary contract; and whereas, the 
Contractor has the capability to, and agrees to, provide all Fiscal Intermediary services 
for the period of this contract extension. 
 
NOW, therefore the Department and the Contractor agree to and hereby amend the 
contract for Fiscal Intermediary services including the document entitled "Agreement 
for the Operation and Enhancement of the Louisiana Medicaid Management Information 
System through a Fiscal Intermediary Type Arrangement" (the "Agreement" or the 
"Contract") with respect to the following provisions found in the Agreement: 
 
1. Article I, Content of Contract and Precedence, is amended as follows:  

Section A, #2 is amended to read: 

"The Solicitation for Proposal (SFP), which includes its amendments, the Questions 
and Answers, the Contractor's Proposal, and the modifications made to it by 
Amendment Twenty-Four (24) to the Agreement.  To the extent that there is a conflict 
between Amendment 24 and any prior documents, including the Agreement or any 
previous amendment thereto, this Amendment 24 shall control." 

 
2. Article II, Term, is amended as follows: 

 
A.  Term is amended by adding the following sentence to the first paragraph, 

immediately following the fifth sentence of the said paragraph: 
 
“Amendment Number 24 to the Contract shall be effective and binding on the 
Department and the Contractor on the date of execution as specified herein. 
The parties agree to extend the Contract between the parties for one twelve-
month period. This Amendment Number 24 extends the term of the Contract 
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for an addition twelve (12) months encompassing the period of January 1, 2023 
through December 31, 2023 (referred to hereinafter as “Extension Year 
2023”).”  

 
B. Subsection B, Option to Renew, is amended by adding the following sentence: 

 
“By Amendment Number 24 to the Contract, the contract life is extended from 
January 1, 2023 through December 31, 2023 or until the contract is terminated, 
in accordance with the terms set forth in the Agreement.” 

 
3. With the execution of Amendment 24, the Contractor and the Department agree to a 

modified fixed payment schedule as follows for Extension Year 2023: 
    

LDH Billing Schedule Base Ops 
JSURS 

Decommission 
Prov Mgmt. 

M&O 
PAI Project 

FDB Medicaid 
/ Drug Rebate 

Module 
 Total  

Jan-23 $4,234,270  $(50,250) $     339,470  $         39,390  $        25,975  $4,588,855  
Feb-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Mar-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Apr-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
May-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Jun-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Jul-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Aug-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Sep-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Oct-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Nov-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  
Dec-23 $4,234,270  $(50,250) $     339,470  $         39,390  $      -    $4,562,880  

Total $50,811,240  $(603,000) $4,073,640  $472,680  $25,975  $54,780,535  

       

Additionally, the Contractor will bill the following services individually as indicated: 
 

Project Name Month of Service 
Billing Amount 

Monthly Charge 

Excess Postage (existing mailings, i.e, postage 
for special mailings to providers and/or 
recipients more than 500 pieces) 

January thru 
December 

Actual amount of 
excess postage 
costs 

 

Large mailings, those more than 500 pieces, will be priced according to the 
following schedule: 
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No. of Pages in Mailing* #10 Envelope Flat Envelope 
(9 x 13 inches) 

One (1)-page mailing $0.98549 $1.85937 

Two (2)-page mailing $0.99380 $1.87613 

Three (3)-page mailing $1.01868 $2.18129 

Four (4)-page mailing $1.03527 $2.19804 

Five (5)-page mailing $1.05186 $2.21480 

       * Applies to mailings greater than 500 pieces 
Pricing includes: 

1. Supplies – paper, toner, envelope, and mail machine ink 
2. USPS postage costs 
3. Labor costs for printer & folding setup, printing, inserting, postage metering, 

and mailing 
The above pricing assumes: 

1. All mailings will be printed internally, folded, and stuffed in an automated 
fashion. Hand stuffing or outside printing will incur additional charges, 

2. Any mail outs exceeding 5 pages will be printed separately. 
 

4. With the execution of this Amendment Number 24, Contractor and the Department 
agree that in the event that the service requirements are affected by other vendors due 
to incorrect files, the Contractor shall use commercially reasonable efforts to continue 
to meet services levels for the services affected, but service credits will not be available 
for such service. 

 
5. With the execution of this Amendment Number 24, the Contractor agrees to provide 

transition and phase-in support to the Department at a mutually agreed-upon price and 
schedule as it moves forward with the replacement of its Medicaid Fiscal Intermediary 
services and data by shifting from the current MMIS system provided by Contractor 
to a modularized MMIS infrastructure. The Department shall not provide, and shall 
not require the Contractor to provide, the Contractor’s proprietary or confidential 
information to successor contractors or other third parties. In no event shall the 
Contractor be liable for errors or omissions caused by or originating from any 
replacement MMIS modules that interface with or are relied upon by the current 
MMIS system provided by Contractor unless such replacement MMIS modules are 
also provided by the Contractor. 

 
6. With the execution of Amendment Number 24, the Contractor and the Department 

agreed to extend the terms and conditions of Amendment One (1) for McKesson 
ClaimCheck executed on August 5, 2009, Amendment Five (5) for HIPAA Standards 
5010 and NCPDP D.0/3.0 implementation and operation executed on August 31, 
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2010, and Amendment Eleven (11) for the implementation and operation of the ICD-
10CM and ICD-10 PCS Crosswalk Solution executed on October 25, 2013. 
ClaimCheck will terminate March 2023 and will be replaced by Claims Xten. 

 
7. The Department and the Contractor agree that the requirements set forth in Exhibit A 

to this Amendment 24 (the “Eliminated Requirements”) have been eliminated from 
the services and are no longer required to be performed or operated by the Contractor. 
The SFP is hereby modified to remove the Eliminated Requirements and to also 
remove tasks related to or interfacing with the Eliminated Requirements. Exhibit A to 
this Amendment 24 shall replace and completely supersede the Exhibit A that was 
attached to Amendment Twenty-Three (23) to the Agreement. 

 
8. The Contractor will ensure key personnel are able to sustain operations during 

transitional phases.  The Contractor will also ensure cooperation with partners of the 
Department during design sessions of modules for the Medicaid Enterprise and 
provide historical context. 

 
9. With the execution of Amendment Number 24, the Contractor and the Department 

agree to extend the terms and conditions of Amendment Twenty (20) with respect to 
revalidating Fee-For-Service (FFS) and enrolling Managed Care providers. 

 
10. With the execution of Amendment Number 24, the Contractor and the Department 

agree to extend the terms and conditions of Amendment 21 with respect to provider 
enrollment maintenance and operations services.  The Department will not be 
responsible for payment for such services until the provider enrollment Maintenance 
and Operations phase begins. 
 

11. With the execution of Amendment Number 24, the Contractor and the Department 
agree to extend the terms and conditions of Amendment 22 with respect to the Patient 
Access and Interoperability (PAI) solution and related services.  The Department will 
not be responsible for payment for such services until the PAI Operations and 
Maintenance phase begins, which commences upon approval of the “3rd Party Vetting 
Process" document by both parties. 
 

12. With the execution of Amendment Number 24, the Contractor and the Department 
agree to extend the terms and conditions of Amendment 23 requirements for CMS’ 
National Correct Coding Initiative (NCCI).  
 

13. With the execution of Amendment Number 24, the Contractor and the Department 
agree to implementation of electronic submission for all prior authorization requests 
and supporting information via e-PA. Provider communication will be developed and 
posted to LaMedicaid.com beginning October 1, 2022. 
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14. With the execution of Amendment Number 24, the Contractor and the Department 
agree to require providers to include completed cover sheets for all hardcopy crossover 
claims to align with Medicare Advantage requirements. If a hardcopy crossover claim 
does not include the required cover sheet, the Contractor shall adjudicate such claim 
through MMIS and report it back to the provider on the Remittance Advice as a claim 
denial. Provider communication will be developed and posted to LaMedicaid.com by 
October 1, 2022. 

 
15. With the execution of Amendment Number 24, the Contractor and the Department 

agree to require only NPIs of the rendering and billing providers on paper claims, in 
accordance with Electronic Data Interchange (EDI) submission requirements.  The 
Contractor shall adjudicate such claim through the MMIS and report it back to the 
provider on the Remittance Advice. Provider communication will be developed and 
posted to LaMedicaid.com by October 1, 2022. 

 
16. With the execution of Amendment Number 24, the Contractor and the Department 

agree that the Contractor shall develop fillable PDF enrollment packets that can be 
printed and submitted via hardcopy, if the provider desires. The fillable PDF enrollment 
packet will be available on LaMedicaid.com. Provider communication will be 
developed and posted to LaMedicaid.com by January 1, 2023. 

 
17. With the execution of Amendment Number 24, the Contractor and the Department 

agree that all provider enrollment documentation submitted electronically on or after 
January 1, 2023, shall be stored electronically.  Provider enrollment applications and 
other documents submitted via hardcopy shall continue to be stored hardcopy.  
 

18. With the execution of Amendment Number 24, the Contractor and the Department 
agree to decommission JSURS effective December 31, 2022. 
 

19. With the execution of Amendment Number 24, the Contractor and the Department 
agree that 2.6.3.1(5) of the SFP is amended and restated as follows:  

 
“Provide twice weekly (at least two (2) pickups per week) courier services to and from 
all Department central office sites and other delivery sites in East Baton Rouge Parish 
as designated by the Department.” 
  

20. With the execution of Amendment Number 24, the Contractor and the Department 
agree to allow Contractor to notify and migrate electronic claims submitters from the 
Bulletin Board System (BBS) to the Secure File Transfer Protocol (SFTP). Provider 
communication will be developed and posted to LaMedicaid.com beginning October 
1, 2022. 

 
21. With the execution of Amendment Number 24, the Contractor and the Department 

agree that the Contractor shall direct providers to download the Provider Training 



Amendment 24 (2023) 7 
 
 

Manuals from LaMedicaid.com.  Contractor will send hard copies of Provider Training 
Manuals via USPS, upon request.  

 
22. With the execution of Amendment Number 24, the Contractor and the Department 

agree that the Contractor shall provide a preliminary schedule of the costs for each of 
the remaining technical requirement areas within the base operations.  Such schedule 
shall be provided to the Department no later than March 31, 2023, and will be utilized 
in negotiating a price reduction for base operations as each technical requirement area 
is transitioned from the Contractor. The parties understand that such price reductions 
will be determined in accordance with 45 CFR Part 75, Subpart E, taking into 
consideration other factors that may impact pricing, such as: ongoing support of related 
data, interface requirements, gaps related to current functionality and procured 
functionality, and impact on other technical requirement areas. 

 
23. With the execution of Amendment Number 24, the Contractor and the Department 

agree that, if the Department exercises its option to extend the Contract for additional 
twelve (12) month periods beyond December 31, 2023, based on a consistent level of 
scope/service delivery, the cost for each of the remaining technical requirement areas 
within the base operations, Provider Management Maintenance and Operations, and 
PAI Maintenance and Operations will not increase through the next two (2) twelve (12) 
month extensions. 

 
24. With the execution of Amendment Number 24, the Contractor and the Department 

agree that the Contractor shall comply with the requirements set forth herein during the 
turnover of the technical requirement areas within the base operations, Provider 
Management Maintenance and Operations, PAI Maintenance and Operations, and/or 
other services provided for under this Contract, at no additional cost to the Department. 

 
The Contractor shall: 

a. Provide a Turnover Plan to the Department for review and approval within 
ninety (90) calendar days after receipt of notification of intent to turnover 
specified services. This Turnover Plan shall include:  
i.  A proposed plan of turnover activities, including, but not limited to, tasks 

and sub-tasks and schedule for turnover.  
ii.  Proposed procedures for updating the production environments and 

documentation during turnover, leveraging existing documentation where 
available.  

iii.  A breakdown of processing steps performed, staffing, equipment facility 
consumption, workloads (staffing ratios), and standard procedures, 
leveraging existing documentation where available.   

iv.  Any additional information that the Department, determines is necessary to 
effect a smooth turnover.  

b.  Deliver an updated turnover plan to the Department after the selection of a 
successor contractor, if it is other than the incumbent, within ninety (90) 
calendar days after a written request from the Department.  
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c.  Provide training to the successor Contractor's management in the use, operation, 
and maintenance of the LMMIS computer programs, policies, and procedures. 
Such training must be completed at least two (2) months prior to the specified 
turnover date. Training shall include:  
i.  Claims processing data entry.  
ii.  Computer operations, including cycle monitoring procedures.  
iii.  Controls and balancing procedures.  
iv.  Exception claims processing.  
v.  Other manual procedures.  
vi.  Quality Control and Quality assurance procedures.  
vii.  Documentation of the design change request and system development life 

cycle methodology.  
viii.  All Software applications used by the Department to aid in maintaining 

ad hoc and special reporting.  
ix.  Use of reporting tools across the MMIS System’s multiple platforms. 

d.  Perform a comprehensive assessment of all relevant LMMIS documentation. 
This documentation assessment shall be completed and delivered to the 
Department no later than twelve (12) months before the specified turnover date. 
The Contractor shall update any documentation that is not accurate, complete, 
and in accordance with these requirements no later than six (6) months prior to 
the turnover date.  

e.  Transfer to the successor contractor all unprocessed LMMIS online and paper 
documents with transmittal sheets indicating contents, the exact status of each 
document, and the remaining activities for completion within five (5) business 
days after receiving a request from the Department, or as otherwise directed by 
the Department.  

f.  Provide the successor contractor with a comprehensive list of all inventories 
and historical inventory usage rates no later than forty-five (45) calendar days 
prior to the turnover date.  

g.  Transfer all software, files, programs, and documentation to the successor 
contractor within five (5) business days of receiving a request from the 
Department, or as otherwise directed by the Department. 

 h.  Maintain staffing levels required during and until the entire turnover process is 
complete. 

i.  Designate full-time and backup Project managers to provide management and 
control of the Contractor's turnover assistance until the process is complete.  

j. Not restrict staff from becoming employees of the successor contractor. 
k. The Department shall maintain full ownership of all non-third party LMMIS 

application software and all systems and operations documentation used 
pursuant to this Contract without cost to the Department. The Contractor may 
retain ownership of all hardware.  

l. Immediately upon expiration or termination of the Contract or at an earlier date 
if required by the Department, the Contractor shall allow access to and provide 
requested training in the operation of any and all aspects of the LMMIS 
including hardware to the Department for a reasonable period of time under a 
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separate agreement with the same terms and conditions as the expired or 
terminated Contract to allow the Department to obtain the necessary, equivalent 
services without interruption from its own resources or from another 
Contractor. In addition, the Contractor shall provide the Department with all 
reasonably related technical advice and assistance on request. 

 
25. With the execution of Amendment Number 24, the Contractor and the Department 

agree that the Contractor shall not undertake any non-emergency upgrades, 
downgrades, or relocation of hardware and/or other equipment utilized in connection 
with this Contract, including, but not limited to, the data center, without prior written 
permission from the Department.  Said permission shall not be unreasonably withheld. 

 
26. All other terms and conditions of the above referenced SFP and Agreement shall 

remain unchanged and in full force and effect.   
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
[Signatures on the following page] 
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This amendment has been duly signed by authorized representatives of the parties, intending to be 
legally bound and shall become effective as of the date the Director of the Office of State 
Procurement has affixed her signature hereto. 

 
 

Gainwell Technologies LLC State of Louisiana 
Department of Health 

 
 

 
Signature   Signature 
  

President and Chief Executive Officer 
Title   Title  

 
Date   Date 

 
 
 
Approved: 
State of Louisiana 
Division of Administration 
 

 
 
 

Signature 
 

 
Title 

 
 

Date 
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For purposes of this Amendment 24 and future amendments unless otherwise stated therein, the 
following sections and the services described therein are deleted from the services that Contractor is to 
perform under the 2004 SFP (the “Eliminated Requirements”).  In addition, any other functions that are 
contained in other portions of the SFP that related to, affect or are affected by these sections are hereby 
modified to read as if the services rendered by Contractor never included the Eliminated Requirements. 

SFP Section Number and Description 
1.1(4) RDBMS 1.1(7) Phase in Schedule of Events 

1.2(2) Transition 1.2(4) RDBMS 

1.2(5) Managed Care System 1.4.4.1 Optional Targeted Case Management 

1.4.4.2 Inpatient Hospital Services & EPSDT Optional Targeted 
Case Management Services 

1.6 Approach to Desired Enhancements 

2.3(2) Phase-In 2.3(8) Subsystem-Community Care/EPSDT 

2.3(9) Turnover 2.3(14) Subsystem-Hospital Pre-Admission 

2.4.3 Staffing Key Personnel 2.4.3.2 Experience 

2.4.4 Policy Conformance 2.5 Phase In Requirements 

2.6.3.6 Facility Requirements 2.6.3.8.1 SMG Responsibility 

2.6.3.9.1 SDG Responsibility 2.6.4 Staffing Requirement 

2.7.3.2.2 (B) (C) Case Management/EPSDT 2.7.6.2.4.1 SURS Staffing 

2.7.8 Community Care/EPSDT Subsystem 2.7.13 Community Care Functions 

2.7.15 Inpatient Hospital Pre-Admission 2.8.2.3.1 Scheduled Field Visits 

2.8.2.3.2 Unscheduled Field Visits Participation Providers 2.8.2.3.3 Unscheduled Field Visits Non-Participating Providers 

2.8.4.4 (3) Conduct field meetings 2.8.4.4 (7 through 12) Provider Visits 

2.10.2.1 Phase In 2.10.2.10 Key Personnel & Staffing 

2.10.2.11 Turnover 2.10.2.14 Hospital Pre-Admission 

2.11.5 Merging Community Care/EPSDT 2.11.8 Case Management of Medical Care 

2.11.9.2 Facility Location 2.11.9.11 Community Care 

2.11.10 DRG 2.12 Turnover Requirements 

3.3 &7) C (4) Provider Data Entry 3.3 (8) Communications 

3.3 (11) B Encounter Processing 3.3 (12) O Provider the capability to process reinsurance claims 

3.3 (13) F Reports required for PACE and/or managed care Section 4 Deleted 

Section 5 Deleted Section 6 Deleted 

Section 7 Deleted Section 8 Deleted 

2.7.6.2.3.1 Objectives  2.7.6.2.3.2 Description  
 



Gainwell Technologies (Fiscal Intermediary) CY 2023 Contract Extension 
Amendment 24 – January 1, 2023 through December 31, 2023 

 Current Contract Language from Amendment 23  New Contract Language from Amendment 24 LDH Comments Pages 

1A The Solicitation for Proposal (SFP), which includes its amendments, the Questions and Answers, 
the Contractor's Proposal, and the modifications made to it by Amendment Twenty-Three (23) 
to the Agreement.  To the extent that there is a conflict between Amendment 23 and any prior 
documents, including the Agreement or any previous amendment thereto, this Amendment 23 
shall control. 

1A The Solicitation for Proposal (SFP), which includes its amendments, the Questions and 
Answers, the Contractor's Proposal, and the modifications made to it by Amendment Twenty-
Four (24) to the Agreement.  To the extent that there is a conflict between Amendment 24 
and any prior documents, including the Agreement or any previous amendment thereto, this 
Amendment 24 shall control. 

Amendment 24, updates 
the priority  of the 
documents to include 
Amendment 24 

45 of 155  

2A “Amendment Number 23 to the Contract shall be effective and binding on the Department and 
the Contractor on the date of execution as specified herein. The parties agree to extend the 
Contract between the parties for one twelve-month period. This Amendment Number 23 
extends the term of the Contract for an addition twelve (12) months encompassing the period 
of January 1, 2022 through December 31, 2022 (referred to hereinafter as “Extension Year 
2022”).” 

2A “Amendment Number 24 to the Contract shall be effective and binding on the Department 
and the Contractor on the date of execution as specified herein. The parties agree to extend 
the Contract between the parties for one twelve-month period. This Amendment Number 24 
extends the term of the Contract for an addition twelve (12) months encompassing the 
period of January 1, 2023 through December 31, 2023 (referred to hereinafter as “Extension 
Year 2023”).” 

Amendment 24 identifies 
the effective date of 
contract: January 1, 2023 
through December 31, 2023 

48 of 155  

2B “By Amendment Number 23 to the Contract, the contract life is extended from January 1, 2022 
through December 31, 2022 or until the contract is terminated, in accordance with the terms 
set forth in the Agreement.” 

2B “By Amendment Number 24 to the Contract, the contract life is extended from January 1, 
2023 through December 31, 2023 or until the contract is terminated, in accordance with the 
terms set forth in the Agreement.” 

Amendment 24 extends the 
contract from January 1, 
2023 through December 31, 
2023 

50 of 155  

3  
With the execution of Amendment 23, the Contractor and the Department agree to a modified 
fixed payment schedule as follows for Extension Year 2022: 

 
 
Per Amendment 21, the Contractor will not bill LDH until the provider enrollment Maintenance 
and Operations phase begins 
Per Amendment 22, the Contractor will not bill LDH until the PAI Maintenance and Operation 
phase begins. 
The above pricing schedule applies to the transaction counts (including claims, capitated 
payments, encounters and adjustments) that are paid or adjusted.  The above fixed price is for 
unlimited transactions. 

3 
With the execution of Amendment 24, the Contractor and the Department agree to a 
modified fixed payment schedule as follows for Extension Year 2023: 

 

 

 

Amendment 24 pricing 
schedule. This is a 2% 
increase from last year’s 
pricing. 
 
 

2, 72 of 155 



Gainwell Technologies (Fiscal Intermediary) CY 2023 Contract Extension 
Amendment 24 – January 1, 2023 through December 31, 2023 

  

 
 

 
 

 

 
 

Large mailings, those more than 500 pieces, will be priced according to the following schedule: 

  
Pricing includes: 

1. Supplies – paper, toner, envelope, mail machine ink 

2. USPS postage costs 

3. Labor costs for printer & folding setup, printing, inserting, postage metering and 
mailing  

This above pricing assumes: 

1. All mailings will be printed internally, folded, and stuffed in an automated fashion.  
Hand stuffing or outside printing will incur additional charges 

2. Any mailouts exceeding 5 pages will be priced separately 

 

 

Amendment 24 mail-out 
cost increase applies to 500 
pieces or greater. Excess 
postage will be billed as 
stated in the 2003 SFP, 
Section 5.3.4 Increase in 
Postage Rates. 
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4  With the execution of this Amendment Number 23, Contractor and the Department agree that 
in the event that the service requirements are affected by other vendors due to incorrect files, 
the Contractor shall use commercially reasonable efforts to continue to meet services levels for 
the services affected, but service credits will not be available for such service. 

4 With the execution of this Amendment Number 24, Contractor and the Department agree 
that in the event that the service requirements are affected by other vendors due to incorrect 
files, the Contractor shall use commercially reasonable efforts to continue to meet services 
levels for the services affected, but service credits will not be available for such service. 

Amendment 24 only 
changed the number of the 
amendment from 23 to 24; 
all other all language 
remains the same. 
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5 With the execution of this Amendment Number 23, the Contractor agrees to provide transition 
and phase-in support to the Department at a mutually agreed-upon price and schedule as it 
moves forward with the replacement of its Medicaid Fiscal Intermediary services and data by 
shifting from the current MMIS system provided by Contractor to a modularized MMIS 
infrastructure. The Department shall not provide, and shall not require the Contractor to 
provide, the Contractor’s proprietary or confidential information to successor contractors or 
other third parties. In no event shall the Contractor be liable for errors or omissions caused by 
or originating from any replacement MMIS modules that interface with or are relied upon by 

5 With the execution of this Amendment Number 24, the Contractor agrees to provide 
transition and phase-in support to the Department at a mutually agreed-upon price and 
schedule as it moves forward with the replacement of its Medicaid Fiscal Intermediary 
services and data by shifting from the current MMIS system provided by Contractor to a 
modularized MMIS infrastructure. The Department shall not provide, and shall not require the 
Contractor to provide, the Contractor’s proprietary or confidential information to successor 
contractors or other third parties. In no event shall the Contractor be liable for errors or 
omissions caused by or originating from any replacement MMIS modules that interface with 

Amendment 24 changed the 
number of the amendment 
from 23 to 24; amendment 
24 added/updated 
language. 
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the current MMIS system provided by Contractor unless such replacement MMIS modules are 
also provided by the Contractor. 

or are relied upon by the current MMIS system provided by Contractor unless such 
replacement MMIS modules are also provided by the Contractor. 

6 With the execution of Amendment Number 23, the Contractor and the Department agreed to 
extend the terms and conditions of Amendment One (1) for McKesson ClaimCheck executed on 
August 5, 2009, Amendment Five (5) for HIPAA Standards 5010 and NCPDP D.0/3.0 
implementation and operation executed on August 31, 2010, and Amendment Eleven (11) for 
the implementation and operation of the ICD-10CM and ICD-10 PCS Crosswalk Solution executed 
on October 25, 2013. ClaimCheck will terminate June, 2022 and will be replaced by Claims Xten. 

6 With the execution of Amendment Number 24, the Contractor and the Department agreed to 
extend the terms and conditions of Amendment One (1) for McKesson ClaimCheck executed 
on August 5, 2009, Amendment Five (5) for HIPAA Standards 5010 and NCPDP D.0/3.0 
implementation and operation executed on August 31, 2010, and Amendment Eleven (11) for 
the implementation and operation of the ICD-10CM and ICD-10 PCS Crosswalk Solution 
executed on October 25, 2013. ClaimCheck will terminate March 2023 and will be replaced by 
Claims Xten 

Amendment 24 changed the 
number of the amendment 
from 23 to 24; amendment 
24 added/updated 
language. 
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7 The Department and the Contractor agree that the requirements set forth in Exhibit A to this 
Amendment 23 (the “Eliminated Requirements”) have been eliminated from the services and 
are no longer required to be performed or operated by the Contractor. The SFP is hereby 
modified to remove the Eliminated Requirements and to also remove tasks related to or 
interfacing with the Eliminated Requirements. Exhibit A to this Amendment 23 shall replace and 
completely supersede the Exhibit A that was attached to Amendment 21 to the Agreement. 

7 The Department and the Contractor agree that the requirements set forth in Exhibit A to this 
Amendment 24 (the “Eliminated Requirements”) have been eliminated from the services and 
are no longer required to be performed or operated by the Contractor. The SFP is hereby 
modified to remove the Eliminated Requirements and to also remove tasks related to or 
interfacing with the Eliminated Requirements. Exhibit A to this Amendment 24 shall replace 
and completely supersede the Exhibit A that was attached to Amendment 23 to the 
Agreement. 

Amendment 24 only 
changed the number of the 
amendment from 23 to 24; 
all other all language 
remains the same. 
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8 The Contractor will ensure key personnel are able to sustain operations during transitional 
phases.  The contractor will also ensure cooperation with partners of the Department during 
design sessions of modules for the Medicaid Enterprise are planned, development, implemented 
and maintained by engaging in discussion and providing historical context. 

8 The Contractor will ensure key personnel are able to sustain operations during transitional 
phases.  The Contractor will also ensure cooperation with partners of the Department during 
design sessions of modules for the Medicaid Enterprise and provide historical context. 

Amendment 24 changed the 
number of the amendment 
from 23 to 24; amendment 
34 added/updated 
language. 
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9 With the execution of Amendment Number 23, the Contractor and the Department agree to 
extend the terms and conditions of Amendment Twenty (20) with respect to revalidating Fee-
For-Service (FFS) and enrolling Managed Care providers. 

9 With the execution of Amendment Number 24, the Contractor and the Department agree to 
extend the terms and conditions of Amendment Twenty (20) with respect to revalidating Fee-
For-Service (FFS) and enrolling Managed Care providers. 

 

Amendment 24 only 
changed the number of the 
amendment from 23 to 24; 
all other all language 
remains the same. 
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10 With the execution of Amendment Number 23, the Contractor and the Department agree to 
extend the terms and conditions of Amendment 21 with respect to provider enrollment 
maintenance and operations services.  The Department will not be responsible for payment for 
such services until the provider enrollment Maintenance and Operations phase begins. 

10 With the execution of Amendment Number 24, the Contractor and the Department agree to 
extend the terms and conditions of Amendment 21 with respect to provider enrollment 
maintenance and operations services. The Department will not be responsible for payment 
for such services until the provider enrollment Maintenance and Operations phase begins. 

Amendment 24 only 
changed the number of the 
amendment from 23 to 24 
all other language remains 
the same. 
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11 With the execution of Amendment Number 23, the Contractor and the Department agree to 
extend the terms and conditions of Amendment 22 with respect to the Patient Access and 
Interoperability (PAI) solution and related services. 

11 With the execution of Amendment Number 24, the Contractor and the Department agree to 
extend the terms and conditions of Amendment 22 with respect to the Patient Access and 
Interoperability (PAI) solution and related services.  The Department will not be responsible 
for payment for such services until the PAI Operations and Maintenance phase begins, which 
commences upon approval of the “3rd Party Vetting Process" document by both parties. 

Amendment 24 changed the 
number of the amendment 
from 23 to 24; amendment 
24 added/updated 
language. 
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12 
 

With the execution of Amendment Number 23, the Contractor agrees to comply with all 
applicable requirements for CMS’ National Correct Coding Initiative (NCCI), which promotes 
national correct coding methodologies and reduces improper coding which may result in 
inappropriate payments of Medicare Part B claims and Medicaid claims. In accordance with the 
Patient Protection and Affordable Care Act, compatible NCCI methodologies must be 
incorporated in the Department’s systems for processing Medicaid claims.  The Contractor, as 
the Department’s Fiscal Intermediary, shall implement and use compatible NCCI methodologies 
in paying applicable Medicaid claims. 

 

With the execution of Amendment Number 23, the Contractor shall: 

a. Comply with all Federal and State Laws, rules, regulations, policies, [procedures, and manual 
related to Medicaid NCCI files and/or secure RISSNET portal.  

b. Limit disclosure of the Medicaid NCCI files posted on the secure RISSNET portal to only those 
responsible for the implementation of the quarterly state Medicaid NCCI edit files. 

c. After the start of the new calendar quarter, disclose only non-confidential information 
contained in the Medicaid NCCI edit files that is also available to the general public found on the 
Medicaid NCCI webpage. 

d. Agree to use any nonpublic information from the quarterly state Medicaid NCCI edit files only 
for any business purposes directly related to the implementation of the Medicaid NCCI 
methodologies in the State. 

e. Not publish or otherwise share any new, revised, or deleted Medicaid NCCI edits with 
individuals, medical societies, or any other entities except a Contracted Party prior to the posting 
of the Medicaid NCCI edits on the Medicaid NCCI webpage. Contracted Parties is defined as the 
Contractor, the Department’s contracted Medicaid managed care entities, and any contractor 
or subcontractor (including COTS software vendors) that assists with implementation of claims 
processing or encounter data, and who must use the Medicaid NCCI files posted on the secure 
RISSNET portal for processing purposes. 

f. Not implement new, revised, or deleted Medicaid NCCI edits prior to the first day of the 
calendar quarter.  

g. Not release additional information for selected individual edits or limited ranges of edits from 
the files posted on the secure RISSNET portal without prior written approval from the 
Department.  

h. Be subject to the imposition of penalties of no more than $2,500 per violation, and up to and 
including loss of contract or subcontract, for violation of any provisions relating to use of the 
secure RISSNET portal edit files or disclosure of related information. Notwithstanding the 
foregoing: (i) the maximum annual penalty amount in the case of violations caused by gross 
negligence or willful neglect shall be $500,000, and (ii) the maximum annual penalty amount in 
the case of all other violations shall be $250,000. For the purposes of this Section 13(h), a 
“violation” shall be defined as a single event or action and shall not be calculated on a per record 
disclosed or other occurrence basis. 

i. Ensure that its contractor or subcontractor (including COTS software vendors) that must use 
the Medicaid NCCI files posted on the secure RISSNET portal to assist with processing claims or 
encounter data complies with the requirements set forth herein in items a through h above.   

12 With the execution of Amendment Number 24, the Contractor and the Department agree to 
extend the terms and conditions of Amendment 23 requirements for CMS’ National Correct 
Coding Initiative (NCCI). 

Amendment 24 only 
changed the number of the 
amendment from 23 to 24; 
extending the terms and 
conditions of Amendment 
23 CMS NCCI requirements. 
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All other terms and conditions of the above referenced SFP and Agreement shall remain 
unchanged and in full force and effect 
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NEW  13 With the execution of Amendment 24, the Contractor and the Department agree to 
implementation of electronic submission for all prior authorization requests and supporting 
information via e-PA. Provider communication will be developed and posted to 
LaMedicaid.com beginning October 1, 2022. 
 

Amendment 24 adds 
language to address 
implementation of PA 
electronic submission.  

4, 74 of 155  

NEW  14  With the execution of Amendment Number 24, the Contractor and the Department agree to 
require providers to include completed cover sheets for all hardcopy crossover claims to align 
with Medicare Advantage requirements. If a hardcopy crossover claim does not include the 
required cover sheet, the Contractor shall adjudicate such claim through MMIS and report it 
back to the provider on the Remittance Advice as a claim denial. Provider communication will 
be developed and posted to LaMedicaid.com by October 1, 2022.  
 

Amendment 24 adds 
language to address 
implementation of cover 
sheets for hardcopy 
crossover claims. 
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NEW  15 With the execution of Amendment Number 24, the Contractor and the Department agree to 
require only NPIs of the rendering and billing providers on paper claims, in accordance with 
Electronic Data Interchange (EDI) submission requirements.  The Contractor shall adjudicate 
such claim through the MMIS and report it back to the provider on the Remittance Advice. 
Provider communication will be developed and posted to LaMedicaid.com by October 1, 2022.  

Amendment 24 adds 
language to address 
implementation of paper 
claim submission 
requirements aligned w/EDI. 

5, 75 of 155 

NEW  16 With the execution of Amendment Number 24, the Contractor and the Department agree that 
the Contractor shall develop fillable PDF enrollment packets that can be printed and submitted 
via hardcopy, if the provider desires. The fillable PDF enrollment packet will be available on 
LaMedicaid.com. Provider communication will be developed and posted to LaMedicaid.com by 
January 1, 2023. 
 

Amendment 24 adds 
language to address fillable 
documents.  
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NEW  17 With the execution of Amendment Number 24, the Contractor and the Department agree that 
all provider enrollment documentation submitted electronically on or after January 1, 2023, 
shall be stored electronically. Provider enrollment applications and other documents 
submitted via hardcopy shall continue to be stored hardcopy. 

Amendment 24 adds 
language to address storage 
of files.  
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NEW  18 With the execution of Amendment Number 24, the Contractor and the Department agree to 
decommission JSURS effective December 31, 2022. 

Amendment 24 adds 
language to address JSURS 
decommissioning. A24 
Exhibit A will be updated to 
remove all references to 
JSURS in the curent SFP. 
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NEW  19 With the execution of Amendment Number 24, the Contractor and the Department agree that 
2.6.3.1(5) of the SFP is amended and restated as follows:  
 
“Provide twice weekly (at least two (2) pickups per week) courier services to and from all 
Department central office sites and other delivery sites in East Baton Rouge Parish as 
designated by the Department.” 

Amendment 24 adds 
language to address courier 
services.  
 

5, 75 of 155  

NEW  20 With the execution of Amendment Number 24, the Contractor and the Department agree to 
allow Contractor to notify and migrate electronic claims submitters from the Bulletin Board 
System (BBS) to the Secure File Transfer Protocol (SFTP). Provider communication will be 
developed and posted to LaMedicaid.com beginning October 1, 2022 
 

Amendment 24 adds 
language to allow GW to 
notify and migrate 
submitters from BBS. 
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NEW 

 21 With the execution of Amendment Number 24, the Contractor and the Department agree that 
the Contractor shall direct providers to download the Provider Training Manuals from 
LaMedicaid.com.  Contractor will send hard copies of Provider Training Manuals via USPS, upon 
request. 

Amendment 24 adds 
language to address 
mailings of hardcopy 
provider training manuals.  
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NEW  22 With the execution of Amendment Number 24, the Contractor and the Department agree 
that the Contractor shall provide a preliminary schedule of the costs for each of the 
remaining technical requirement areas within the base operations.  Such schedule shall be 
provided to the Department no later than March 31, 2023, and will be utilized in negotiating 
a price reduction for base operations as each technical requirement area is transitioned from 
the Contractor. The parties understand that such price reductions will be determined in 
accordance with 45 CFR Part 75, Subpart E, taking into consideration other factors that may 
impact pricing, such as: ongoing support of related data, interface requirements, gaps related 
to current functionality and procured functionality, and impact on other technical 
requirement areas. 

Amendment 24 adds 
language to address GW 
providing of costs for base 
operations including 
technical areas.  

6, 75- 76 of 
155  

NEW  23 With the execution of Amendment Number 24, the Contractor and the Department agree that, 
if the Department exercises its option to extend the Contract for additional twelve (12) month 
periods beyond December 31, 2023, based on a consistent level of scope/service delivery, the 
cost for each of the remaining technical requirement areas within the base operations, Provider 
Management Maintenance and Operations, and PAI Maintenance and Operations will not 
increase through the next two (2) twelve (12) month extensions. 

Amendment 24 adds 
language to address 
scope/service delivery costs 
for next 2 contract 
extensions. 
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NEW   24 With the execution of Amendment Number 24, the Contractor and the Department agree that 
the Contractor shall comply with the requirements set forth herein during the turnover of the 
technical requirement areas within the base operations, Provider Management Maintenance 
and Operations, PAI Maintenance and Operations, and/or other services provided for under 
this Contract, at no additional cost to the Department. 
The Contractor shall: 
a. Provide a Turnover Plan to the Department for review and approval within ninety (90) 
calendar days after receipt of notification of intent to turnover specified services. This Turnover 
Plan shall include:  
i.  A proposed plan of turnover activities, including, but not limited to, tasks and sub-
tasks and schedule for turnover.  
ii.  Proposed procedures for updating the production environments and documentation 
during turnover, leveraging existing documentation where available.  
iii.  A breakdown of processing steps performed, staffing, equipment facility 
consumption, workloads (staffing ratios), and standard procedures, leveraging existing 
documentation where available.   
iv.  Any additional information that the Department, determines is necessary to effect a 
smooth turnover.  
b.  Deliver an updated turnover plan to the Department after the selection of a successor 
contractor, if it is other than the incumbent, within ninety (90) calendar days after a written 
request from the Department.  
c.  Provide training to the successor Contractor's management in the use, operation, and 
maintenance of the LMMIS computer programs, policies, and procedures. Such training must 

Amendment 24 adds 
language to address 
turnover requirements.  
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be completed at least two (2) months prior to the specified turnover date. Training shall 
include:  
i.  Claims processing data entry.  
ii.  Computer operations, including cycle monitoring procedures.  
iii.  Controls and balancing procedures.  
iv.  Exception claims processing.  
v.  Other manual procedures.  
vi.  Quality Control and Quality assurance procedures.  
vii.  Documentation of the design change request and system development life cycle 
methodology.  
viii.  All Software applications used by the Department to aid in maintaining ad hoc and 
special reporting.  
ix.  Use of reporting tools across the MMIS System’s multiple platforms. 
d.  Perform a comprehensive assessment of all relevant LMMIS documentation. This 
documentation assessment shall be completed and delivered to the Department no later than 
twelve (12) months before the specified turnover date. The Contractor shall update any 
documentation that is not accurate, complete, and in accordance with these requirements no 
later than six (6) months prior to the turnover date.  
e.  Transfer to the successor contractor all unprocessed LMMIS online and paper 
documents with transmittal sheets indicating contents, the exact status of each document, and 
the remaining activities for completion within five (5) business days after receiving a request 
from the Department, or as otherwise directed by the Department.  
f.  Provide the successor contractor with a comprehensive list of all inventories and 
historical inventory usage rates no later than forty-five (45) calendar days prior to the turnover 
date.  
g.  Transfer all software, files, programs, and documentation to the successor contractor 
within five (5) business days of receiving a request from the Department, or as otherwise 
directed by the Department. 
 h.  Maintain staffing levels required during and until the entire turnover process is 
complete. 
i.  Designate full-time and backup Project managers to provide management and control 
of the Contractor's turnover assistance until the process is complete.  
j. Not restrict staff from becoming employees of the successor contractor. 
k. The Department shall maintain full ownership of all non-third party LMMIS 
application software and all systems and operations documentation used pursuant to this 
Contract without cost to the Department. The Contractor may retain ownership of all 
hardware.  
l. Immediately upon expiration or termination of the Contract or at an earlier date if 
required by the Department, the Contractor shall allow access to and provide requested 
training in the operation of any and all aspects of the LMMIS including hardware to the 
Department for a reasonable period of time and under a separate agreement with the same 
terms and conditions as the expired or terminated Contract to allow the Department to obtain 
the necessary, equivalent services without interruption from its own resources or from another 



Gainwell Technologies (Fiscal Intermediary) CY 2023 Contract Extension 
Amendment 24 – January 1, 2023 through December 31, 2023 

Contractor. In addition, the Contractor shall provide the Department with all reasonably 
related technical advice and assistance on request. 

NEW  25 With the execution of Amendment Number 24, the Contractor and the Department agree that 
the Contractor shall not undertake any non-emergency upgrades, downgrades, or relocation 
of hardware and/or other equipment utilized in connection with this Contract, including, but 
not limited to, the data center, without prior written permission from the Department.  Said 
permission shall not be unreasonably withheld. 
 
All other terms and conditions of the above referenced SFP and Agreement shall remain 
unchanged and in full force and effect.   

Amendment 24 adds 
language to address process 
of hardware, equipment 
upgrades, downgrades, 
decentralizing, and or 
removal.  
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   Exhibit A 
For purposes of this Amendment 24 and future amendments unless otherwise stated therein, 
the following sections and the services described therein are deleted from the services that 
Contractor is to perform under the 2004 SFP (the “Eliminated Requirements”).  In addition, any 
other functions that are contained in other portions of the SFP that related to, affect or are 
affected by these sections are hereby modified to read as if the services rendered by Contractor 
never included the Eliminated Requirements. 

Amendment 24 updates 
Exhibit A “Eliminated 
Requirements” 
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COOPERATIVE ENDEAVOR AGREEMENT 

This Cooperative Endeavor Agreement (“Agreement”), effective upon the date executed by both 
Parties (“Effective Date”), is made between: 

THE STATE OF LOUISIANA (the “State”), appearing herein through Jay Dardenne, 
the Commissioner of Administration, Division of Administration, duly authorized and 
empowered by the State; and 

LA ENERGY PARTNERS, LLC (“LAEP”), a Delaware limited liability company, 
appearing herein through Michael T. Durham, its duly authorized agent; 

(the State and LAEP are collectively referred to as the “Parties” and singularly referred to 
as a “Party”). 

RECITALS: 

I. General 

WHEREAS, the Louisiana Constitution of 1974, as amended, in Article VII, Section 14(C), 
provides that for a public purpose the State and its political subdivisions may engage in cooperative 
endeavors with each other and with any public or private association, corporation or individual; 

WHEREAS, the Louisiana Constitution of 1974, as amended, in Article IX, Section 1 provides that 
the natural resources of the State, including air and water, and the healthful, scenic, historic, and esthetic 
quality of the environment shall be protected, conserved, and replenished insofar as possible and consistent 
with the health, safety, and welfare of the people; 

WHEREAS, the operating costs and deferred maintenance and replacement of assets at State-
owned and -operated facilities places a substantial financial burden on the State and exposes the State and 
those facilities to risks that materially and adversely impact the State’s ability to conduct its business and 
satisfy its commitments and obligations; 

WHEREAS, to lessen the impact of lack of adequate funding, the State continuously seeks to 
mitigate these risks, eliminate unnecessary expenditures and increase efficiencies that derive savings; 

WHEREAS, in furtherance of these efforts, the State, through the Office of State Buildings 
(“OSB”), issued a Solicitation for Offers for a Cooperative Endeavor Agreement Number 300000812, for 
a public-private partnership regarding statewide chiller facilities and building energy conservation 
measures (the “SFO”); 

WHEREAS, Bernhard, LLC (doing business as Bernhard Energy Solutions) and Johnson Controls, 
Inc. collaborated to submit a proposal in response to the Solicitation for Offers pursuant to which they 
would form LAEP to enter into this Agreement with the State in order to establish a framework pursuant to 
which the Parties will enter into arrangements to, among other things, convey exclusive leasehold or 
concession rights to LAEP over certain State-owned or -controlled utility plants and engage LAEP to 
undertake Improvements to State-owned or -controlled buildings in order to mitigate the State’s risks, assist 
the State in complying with its commitments and obligations and make such assets and properties more 
efficient, thus saving the State money; 
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WHEREAS, the Parties desire to enter into this Agreement to establish a framework to facilitate 
and advance the goals recited herein, as well as other goals for the public benefit of the State, through 
multiple Projects to be performed by one or more Affiliates of LAEP (referred to as Project SPEs); 

WHEREAS, the Parties intend that over the Term of this Agreement the contemplated Projects will 
reduce the need for State general fund expenditures necessary for the operation, maintenance, repair, 
renewal and enhancement of Covered Facilities, as well as creating energy efficiencies resulting in reduced 
energy and operating costs for the State which will have a beneficial effect on economic and operating 
expenditures of the State, third-parties and the environment;  

WHEREAS, the State and the public will benefit from the economic development and revenue 
generation created pursuant to the Projects; 

WHEREAS, (a) the State Investment for each Project will be for a public purpose that comports 
with the governmental purpose for which the State Entity party to such Project has the legal authority to 
pursue, (b) it is anticipated that the value of the benefits of each Project to the State and its citizens will 
exceed the value of the State Investment undertaken for such Project so that all expenditures by the State 
Entity party to a Project will not be gratuitous donations and (c) for each Project it shall be a condition 
precedent that the State Entity entering into such Project establish a demonstrable, objective and reasonable 
expectation of receiving at least equivalent value in exchange for the State Investment for such Project; 

WHEREAS, any and every new Project shall satisfy the Constitutional, statutory, regulatory and 
jurisprudential conditions for a cooperative endeavor agreement; 

II. Phase I Project 

WHEREAS, simultaneous with the execution and delivery of this Agreement, the Parties desire to 
now enter into Ancillary Agreements for the initial Project contemplated by this Agreement (the “Phase I 
Project”); 

a. Shaw Center 

WHEREAS, the State is party to the Shaw Center CEA, pursuant to which the parties thereto 
designed, constructed and operate a multi-use museum, theatre and arts complex known as “The Shaw 
Center for the Arts”; 

WHEREAS, pursuant to the Shaw Center CEA, the State provides, at the State’s cost and expense, 
thermal services and certain operation, maintenance, repair, renewal and enhancement services to the Shaw 
Center Building; 

WHEREAS, the State provides thermal services to the Shaw Center Building from existing assets 
situated within the Shaw Center Plant located near the Shaw Center Building, and delivers the same through 
established distribution systems comprising piping, valves and fittings running between the Shaw Center 
Building and the Shaw Center Plant; 

WHEREAS, LAEP desires to operate and maintain the Shaw Center Plant and the assets contained 
therein in exchange for the exclusive lease of the Shaw Center Plant and all assets therein, and provide 
Thermal Services to the Shaw Center Building on a priority usage basis and thereby relieve the State of its 
current financial and operational undertaking of providing thermal services to the Shaw Center Building; 
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WHEREAS, as further consideration by LAEP to lease the Shaw Center Plant and assume certain 
State obligations under the Shaw Center CEA, LAEP desires to provide specific enhancements and 
improvements to the Shaw Center Building; 

WHEREAS, the State expects to recognize financial benefits from the enhancements made to and 
improvements installed in the Shaw Center Building, including (i) utility and operational cost savings, 
(ii) Infrastructure Savings, and (iii) improved functionality and reliability of the Shaw Center Building; 

WHEREAS, the State has obtained the prior written approval of the Commissioner to lease the 
Shaw Center Plant to LAEP pursuant to La. R.S. 33:9036 for the purposes of economic development, as 
the Project is located within a downtown development district in the city of Baton Rouge; 

b. Office of State Buildings 

WHEREAS, the State has identified specific buildings where the operational costs and deferred 
maintenance and replacement costs have limited the State’s ability to operate and maintain those buildings 
and LAEP desires to provide specific enhancements and improvements to such buildings to mitigate the 
State’s operational costs and risks therein; 

WHEREAS, the State expects to recognize financial benefits from the enhancements made to and 
improvements installed in the buildings, including (i) utility and operational cost savings, (ii) Infrastructure 
Savings, and (iii) improved functionality and reliability of the buildings; 

WHEREAS, the Parties desire to collaboratively support the State and its commitments and 
obligations to its citizens through the Phase I Project; 

III. Future Projects 

WHEREAS, the SFO contemplated that the State or other State Entities may enter into future 
Projects for the type of Work and Services described therein under the terms and conditions of this 
Agreement; and 

WHEREAS, by allowing the State and other State Entities to pursue additional future Projects 
under this Agreement, the State and such State Entities will benefit by relying on the framework established 
herein, including contractual protections afforded to the State and other State Entities herein and assurance 
that each such Project will have a Net Public Benefit. 

AGREEMENT: 

THEREFORE, IT IS AGREED: 

ARTICLE 1 
DEFINITIONS; CONFLICT OF TERMS 

Section 1.1 Defined Terms.  When used in any Contract Document, the terms contained in 
Exhibit “A” will have the meanings given in that Exhibit unless a different meaning is expressed or clearly 
indicated by the context in the applicable Contract Document.  Defined terms will be given their common 
and ordinary meanings when they appear uncapitalized in the text.  Undefined terms will be given their 
common and ordinary meanings pursuant to custom and industry parlance. Notwithstanding the foregoing, 
any terms defined in an Ancillary Agreement shall have the meaning set forth in such Ancillary Agreement. 
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Section 1.2 Interpretation; Use of Defined Terms. 

a. The definitions of terms will apply equally to the singular and plural forms of the terms 
defined; 

b. Whenever the context may require, any pronoun will include the corresponding masculine, 
feminine and neuter forms; 

c. The words “herein”, “hereof” and “hereunder”, and words of similar import, will be 
construed to refer to the applicable Contract Document in its entirety and not to any particular provision 
thereof; 

d. The words “include”, “includes” and “including” will be deemed to be followed by the 
phrase “without limitation”; 

e. The verb “will” shall be construed to have the same meaning and effect as the verb “shall”; 

f. Any definition of or reference to any agreement (including a Contract Document), 
document, standard, principle or other instrument in a Contract Document will be construed as referring to 
such agreement, document, standard, principle or other instrument as from time to time amended, 
supplemented, substituted, novated, assigned or otherwise modified (subject to any restrictions on such 
amendments, supplements, substitutions, novations, assignments or modifications set forth in a Contract 
Document); 

g. Any reference herein to any Person, or to any Person in a specified capacity, will be 
construed to include such Person’s successors and assigns or such Person’s successors in such capacity, as 
the case may be (subject to any restrictions on assignment set forth in a Contract Document); 

h. All references to Articles, Sections, Exhibits and Appendices will be construed to refer to 
Articles, Sections, Exhibits and Appendices of or to the applicable Contract Document.  The Exhibits and 
Appendices to a Contract Document are an integral part of that Contract Document.  Notwithstanding the 
foregoing, the provisions of a Contract Document will prevail over the provisions of the Exhibits and 
Appendices to such Contract Document to the extent of any inconsistency; 

i. The headings used are for convenience of reference only and are not to affect the 
construction of or to be taken into consideration in interpreting a Contract Document; 

j. Any reference to time of day is a reference to Central Standard Time or Central Daylight 
Saving Time, as the case may be; 

k. Any reference to a governmental authority is deemed to include a reference to any 
successor to such governmental authority or any Person which has taken over the responsibilities or 
functions of said governmental authority; 

l. All monetary amounts are expressed in U.S. dollars; 

m. If the time for doing an act falls or expires on a day that is not a Business Day, the time for 
doing such act will be extended to the next Business Day; and 

n. By this reference, each “WHEREAS” clause contained in the Recitals of a Contract 
Document is made part of that Contract Document as if fully set forth therein. 
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ARTICLE 2 
SCOPE OF COOPERATIVE ENDEAVOR 

Section 2.1 State Benefits.  Projects may have one or more of the following positive impacts 
to the State and its citizens: 

a. utility and operational cost savings to the State due to efficiencies created by Improvements 
made to Covered Facilities; 

b. avoidance of costly operation and maintenance services, Infrastructure Savings and 
deferred maintenance expenses of the State with respect to Covered Facilities; 

c. improved functionality and reliability of receipt of Thermal Services to and within Covered 
Facilities; and 

d. design and construction of Improvements that provide energy cost reductions, operational 
cost reductions, load reductions and/or equipment upgrades or replacements to Covered Facilities. 

The benefits described in this Section 2.1 are collectively known as “Project Benefits”, and the specific 
Project Benefits of each Project will be identified in the applicable Ancillary Agreements and a related Net 
Public Benefit Assurance Plan for such Project utilizing the principles set forth in Exhibits “B” and “C”.  
The Project Benefits of the Phase I Project are set forth in the Phase I Ancillary Agreements and 
Exhibit “K”. 

Section 2.2 Relationship of Parties; Independent Contractor.  Nothing in the Contract 
Documents will be deemed to constitute any Party a partner, agent or legal representative of any other Party 
or to create a joint venture, partnership, agency or any relationship between the Parties, and LAEP and the 
Project SPEs are independent contractors of the State and will be independent contractors of any State 
Entities with respect to the Projects.  No employees or representatives of LAEP or a Project SPE shall be 
deemed employees or independent contractors of the State or any State Entity, and neither the State nor any 
State Entity shall be liable to LAEP, a Project SPE or their employees for any employment benefits.  It is 
expressly acknowledged and understood that LAEP and the Project SPEs shall not be bound to comply with 
Louisiana’s Public Bid Laws, La. R.S. 38:2211, et seq., or the Louisiana Procurement Code, La. R.S. 
39:1551, et seq., with respect to procurement of materials or the selection of a contractor for any Work or 
Services, regardless of the total amount of any such contract.  It is expressly acknowledged and understood 
that LAEP and the Project SPEs shall not be bound to comply with the Louisiana Public Records Law, the 
Louisiana Open Meetings Law and the Louisiana Civil Service Law with regard to the procurement of any 
materials or services under any Contract Document. 

Section 2.3 Net Public Benefit Assurance.  The amount of the Net Public Benefit for a 
specific Project shall be calculated annually throughout the term of such Project according to the principles 
set forth in Exhibit “B”.  The plan to measure the annual Net Public Benefit for the Phase I Project is set 
forth in Exhibit “K”.  Within ninety (90) days of the end of each Service Year of a Project, LAEP and the 
applicable Project SPE shall provide to the State or the applicable State Entity an annual reconciliation of 
the Net Public Benefit of such Project for the previous Service Year.  The State and applicable State Entity 
shall have thirty (30) days to review and approve or dispute the annual reconciliation.  Failure of the State 
or a State Entity to respond within thirty (30) days shall be deemed approval thereof.  If the State disagrees 
with the annual reconciliation, the disagreement shall be considered a Dispute under ARTICLE 14 and shall 
be resolved pursuant to the terms contained therein.  In any Service Year of a Project where there is not a 
Net Public Benefit, LAEP and the applicable Project SPE shall pay to the State the amount that the State 
Investment for that Project expended for that Service Year exceeded the Project Benefits for that Service 
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Year.  Such payment shall be made within thirty (30) days of the State or the applicable State Entity’s 
approval (or deemed approval) of the Net Public Benefit pursuant to this Section 2.3 or final resolution of 
any Dispute pursuant to ARTICLE 14, and shall not be in the form of a credit towards any charges for 
future Work or Services related to that Project.  The failure of a Project to generate a Net Public Benefit for 
a Service Year shall not be deemed an overpayment for the purposes of La. R.S. 39:72(B).  The 
determination of Net Public Benefit shall be determined on a Project-by-Project basis, and no deficit or 
surplus from any Project will affect or be taken into consideration in the determination of a Net Public 
Benefit, or lack thereof, for any other Project. 

ARTICLE 3 
AUTHORITY 

Section 3.1 State Authority.  The State is granted authority, pursuant to Section 14(C) of 
Article VII of the Louisiana Constitution of 1974, as amended, to enter into cooperative endeavor 
agreements with public and private associations or corporations for a public purpose, including agreements 
which may require the use of State funds, personnel or other resources, provided legal guidelines are met 
and the Project Benefits are demonstrated to be commensurate with or greater than the investment of funds 
by the State.  This Agreement is entered into with the expectation and belief that during the Term, the 
Project Benefits from each Project will exceed the obligations of the State under the applicable Ancillary 
Agreements for the respective Project, including the State Investment thereunder. 

Section 3.2 LAEP and Project SPE Authority.  LAEP has provided to the State a copy of 
LAEP’s certificate of formation, limited liability company agreement, a certificate of good standing and a 
duly executed unanimous consent of the board of managers of LAEP, evidencing the authority and 
representation of LAEP by the undersigned representative, such documents collectively demonstrating the 
authority of LAEP to enter into this Agreement, to carry out the commitments made herein, and the 
authority of the undersigned representative to execute this Agreement on behalf of LAEP.  At or prior to a 
Project SPE entering into any Ancillary Agreement, LAEP will provide to the State a copy of the Project 
SPE’s certificate of formation, limited liability company agreement, a certificate of good standing and a 
duly executed certification of LAEP that such Project SPE is an Affiliate, evidencing the authority and 
representation of the Project SPE by its undersigned representative to such Ancillary Agreement, such 
documents collectively demonstrating the authority of the Project SPE to enter into the Ancillary 
Agreement, to carry out the commitments made therein, and the authority of its undersigned representative 
to execute the Ancillary Agreement on behalf of the Project SPE. 

ARTICLE 4 
REPRESENTATIONS 

Section 4.1 State’s Representations.  As a material inducement to LAEP to enter into this 
Agreement and the Phase I Ancillary Agreements, without which LAEP would not have entered into this 
Agreement or the Phase I Ancillary Agreements, nor would LAEP cause any future Project SPE to enter 
into any future Ancillary Agreements, the State represents and warrants to LAEP as of the Effective Date 
and will represent and warrant to LAEP and any future Project SPEs as of each subsequent Commencement 
Date for a Project to which the State is party: 

a. The State has performed with respect to the Phase I Project an analysis of the Project 
Benefits expected to be derived from the Phase I Project and such analysis projects a Net Public Benefit to 
the State pursuant to Section 2.3.  Prior to entering into an Ancillary Agreement with respect to a future 
Project, the State (if it will be a party thereto) will perform an analysis of the Project Benefits expected to 
be derived from such Project in its reasonable discretion, and such analysis shall project a Net Public Benefit 
to the State as a condition to the State entering into such Ancillary Agreement.  Notwithstanding the 
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foregoing representations in this Section 4.1.a, the State will be entitled to reasonably rely upon any 
information and data provided by LAEP or a Project SPE in support of the State’s analysis. 

b. The State’s obligations under the Contract Documents to which the State is or will be party 
will be made for the public purpose of supporting the State’s current obligations and are part of a bargained 
for exchange with LAEP and the applicable Project SPE. 

c. The State shall request adequate appropriation from the Legislature to fund the entire State 
Investment for the Phase I Project and each other Project to which the State will be a party throughout the 
entire Term of such Projects, but makes no representations, warranties or covenants, express or implied, 
that the Legislature will make such appropriations. 

d. The State has with respect to the Phase I Ancillary Agreements, and with respect to future 
Ancillary Agreements to which the State will be a party will have, the requisite power and authority to enter 
into the Contract Documents and to carry out the terms hereof and thereof.  The Commissioner will have 
the authority to execute such Contract Documents as the authorized representative of the State, and to bind 
the State to all the terms of such Contract Documents as such may be applicable to the State. 

e. Each Contract Document to which the State is a party has been, and with respect to future 
Ancillary Agreements will be, duly authorized, executed and delivered by the State and constitutes or will 
constitute, as applicable, a legal, valid and binding obligation of the State, enforceable in accordance with 
its terms. 

f. The State has obtained with respect to this Agreement and the Phase I Ancillary 
Agreements, and will obtain prior to the execution and delivery of any future Ancillary Agreements to 
which the State will be a party, all approvals required by the State, consistent with the courts of law of the 
State. 

g. The State has taken or will take all necessary and proper action to authorize the execution, 
issuance and delivery of each Contract Document to which it is or will be a party, and the performance of 
the State’s obligations hereunder and thereunder. 

h. The execution of each Contract Document to which the State is or will be a party, and the 
performance by the State of its obligations hereunder and thereunder, are or will be within the powers of 
the State, and will not violate any provisions of law applicable to the State. 

i. At the time of execution by the State of a Contract Document, the State is or will be in full 
compliance with all terms and conditions thereof, and no event that would constitute an event of default by 
the State (as described in such Contract Document) with respect thereto has occurred or will occur as of 
such time. 

j. To the State’s Knowledge, this Agreement contains no untrue or misleading statement of 
any material fact.  The State has no Knowledge of any material fact or circumstance that adversely affects 
or, so far as the State can now reasonably foresee, will adversely affect the condition of the State or its 
ability to perform its obligations under any Contract Documents, that the State has not disclosed in writing 
to LAEP.  All representations made herein by the State are true and accurate and remain in full force and 
effect. 

k. The State agrees and acknowledges that (i) LAEP, Project SPEs and any Permitted LAEP 
Transferees will rely upon this Agreement and all applicable Ancillary Agreements when arranging 
financing for a Project; and (ii) the Persons financing all or any portion of a Project, including the applicable 



-8- 
Shaw Center/OSB - CEA 

1458945v.1

Project SPE’s Financier, will rely upon this Agreement and all applicable Ancillary Agreements in agreeing 
to finance all or any portion of a Project. 

Section 4.2 LAEP Representations.  As a material inducement to the State to enter into this 
Agreement and the Phase I Ancillary Agreements, without which the State would not have entered into this 
Agreement or the Phase I Ancillary Agreements, LAEP represents and warrants to the State as of the 
Effective Date and as of each subsequent Commencement Date: 

a. LAEP is, and each future Project SPE will be, a duly and legally organized Delaware 
limited liability company, in good standing under the laws of the state of Delaware and is qualified to do 
business and is in good standing in the State, and has or will have all the requisite power and authority to 
enter into each Contract Document to which it is or will be a party and to carry out the terms hereof and 
thereof, with all powers and governmental licenses, authorization, qualifications, consents and approvals 
required to carry on its business in the State as now conducted or will acquire and possess all such required 
authority to carry on the business contemplated in the Contract Documents to which it is a party, and the 
officer or agent signing each Contract Document to which it is or will be a party has, and with respect to 
future Ancillary Agreements will have, the authority to execute such Contract Document as the authorized 
representative of LAEP and to bind LAEP to all the terms hereof and thereof. 

b. Each Contract Document to which LAEP or future Project SPEs are or will be a party has 
been, and with respect to future Ancillary Agreements will be, duly authorized, executed and delivered by 
LAEP or the Project SPE, as applicable, and constitutes or will constitute, as applicable, legal, valid and 
binding obligations of LAEP or the Project SPE, as applicable, enforceable in accordance with its terms. 

c. LAEP has taken or will take, and each future Project SPE will take, all necessary and proper 
action to authorize the execution, issuance and delivery of each Contract Document to which they are or 
will be a party and any other documents required hereby or thereby, and the performance of their obligations 
hereunder and thereunder. 

d. The execution of each Contract Document to which LAEP or a future Project SPE is or 
will be a party and any other documents required hereby or thereby, and the performance by LAEP or a 
future Project SPE of its obligations hereunder and thereunder, are or will be within the powers of LAEP 
or the future Project SPE, as applicable, and will not violate any provisions of any law, regulation, decree 
or governmental authorization applicable to LAEP or the future Project SPE, as applicable, or any 
agreements of LAEP or the future Project SPE, as applicable, with any of its creditors. 

e. At the time of execution by LAEP or a future Project SPE of a Contract Document, LAEP 
or the future Project SPE, as applicable, is or will be in full compliance with all currently applicable terms 
and conditions thereof, and no event that would constitute an event of default by LAEP (as described in 
such Contract Document) with respect thereto has occurred or will occur as of such time. 

f. Except as may be otherwise disclosed in writing, there is no action, suit, investigation or 
proceeding pending, or to LAEP’s Knowledge threatened, against LAEP before any court, arbitrator, or 
administrative or governmental body which could reasonably be expected to result in a material adverse 
change in LAEP’s financial condition or operations, or in LAEP’s ability to comply with its obligations 
under each Contract Document to which it is or will be a party or to participate in the transactions 
contemplated hereby or thereby. 

g. To LAEP’s Knowledge, this Agreement contains no untrue or misleading statement of any 
material fact.  There is no material fact or circumstance known to LAEP that adversely affects or, so far as 
LAEP can now reasonably foresee, will adversely affect the condition of LAEP or a future Project SPE or 
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their ability to perform their obligations under the Contract Documents, that LAEP has not disclosed in 
writing to the State.  All representations made herein by LAEP are true and accurate and remain in full 
force and effect. 

h. LAEP certifies that it has no outstanding audit issues or findings. 

ARTICLE 5 
OBLIGATIONS 

Section 5.1 State Obligations. 

a. Compliance with Contract Documents.  The State will comply with and perform all of its 
obligations arising under or related to the Contract Documents, subject to the terms, obligations and 
conditions thereof, including granting to LAEP or a Project SPE: 

(1) the exclusive right to occupy, use, operate, manage, administer and maintain any 
Covered Facilities subject to Leases, including all Covered Assets at or within such Covered Facilities; 

(2) the exclusive right to design, construct, install and finance Plant Improvements, if 
applicable, at Covered Facilities subject to Leases; 

(3) the exclusive right to provide Services to Covered Facilities subject to Ancillary 
Agreements;  

(4) the exclusive right to provide Thermal Services to Covered Facilities subject to 
Thermal Services Agreements; 

(5) the exclusive right to design, construct, install and finance Energy Optimization 
Improvements at Covered Facilities subject to Leases or Facility Optimization Services Agreements; 

(6) the exclusive right to utilize Thermal Energy-producing assets located at Covered 
Facilities subject to Leases to provide Thermal Energy to any Third Party Off-takers on terms and 
conditions as LAEP and the Project SPE may accept, provided, that all such agreements with Third Party 
Off-Takers will expressly state that the provision of Thermal Services to such Third Party Off-taker is 
subordinate to LAEP’s and the Project SPE’s obligation to provide Thermal Services to the relevant 
Covered Facility; and 

(7) indemnify the LAEP Indemnitees in accordance with Section 13.3a. 

b. Contract Document Payments.  Subject to Section 5.3, the State will timely make all 
payments due and owing by it under all Contract Documents, in accordance with the terms and within the 
time periods provided therein.  The payment terms for the Phase I Project are attached hereto as 
Exhibit “L”. 

c. No Encumbrances.  The State agrees not to encumber, transfer or otherwise dispose of all 
or any portion or component of a Covered Facility without first receiving a subordination and 
non-disturbance agreement with any new interest holder acknowledging and agreeing to abide by the terms 
of the applicable Contract Documents. 

d. Cooperation; No Obstruction or Interference.  The State will: 



-10- 
Shaw Center/OSB - CEA 

1458945v.1

(1) provide LAEP, the Project SPE and all LAEP Persons with reasonable access to 
Covered Facilities throughout the Term of the applicable Ancillary Agreement(s), including personnel 
access and receipt of major equipment deliveries as may be necessary to provide Work and Services at, on 
or for such Covered Facilities, and if applicable for a reasonable period of time following termination of 
the Term of an Ancillary Agreement to remove any Future Equipment; and 

(2) not allow any of its actions or those of any State Person to unreasonably interfere 
with the performance of Work or Services at, on or for Covered Facilities. 

e. Responses to LAEP Inquiries.  Unless otherwise specified in this Agreement, the State will 
respond in writing to all written inquiries received from LAEP as soon as reasonably practicable and in any 
event within ten (10) days of receipt of such inquiry or such longer period as the circumstances and content 
of the inquiry may reasonably require. 

f. Exclusivity for Work and Services.  During the Term, the State will not contract with or 
otherwise permit Persons other than LAEP, a Project SPE and their Affiliates and subcontractors to furnish 
or provide any work or services at a Covered Facility that are the same Work or Services furnished or 
provided by LAEP or a Project SPE to such Covered Facility pursuant to a Scope of Work or an Ancillary 
Agreement without obtaining the prior written consent of LAEP or the applicable Project SPE, which may 
be withheld or conditioned in LAEP’s sole discretion; provided, however, that the foregoing will not apply 
in the event of circumstances that could not have been reasonably foreseen and which requires the State to 
take immediate action to prevent, correct or protect such Covered Facility from substantial loss. 

Section 5.2 LAEP Obligations. 

a. Compliance with Contract Documents.  LAEP will, and will cause the Project SPEs to, 
comply with and perform all of its obligations arising under or related to the Contract Documents, subject 
to the terms, obligations and conditions thereof, including: 

(1) occupy, use, operate, manage, administer and maintain any Covered Facilities 
subject to Leases; 

(2) design, construct, install and finance Plant Improvements, if applicable, at Covered 
Facilities subject to Leases; 

(3) provide Thermal Services to Covered Facilities subject to Thermal Services 
Agreements; 

(4) design, construct, install and finance Energy Optimization Improvements at 
Covered Facilities subject to Facility Optimization Services Agreements; 

(5) provide M & V Services, if applicable, to Covered Facilities subject to Leases and 
Facility Optimization Services Agreements; 

(6) furnish to the State, prior to the commencement of any Work or Services under an 
Ancillary Agreement, certificates of insurance effecting coverages required of LAEP or a Project SPE as 
described in Exhibit “E” hereto or as provided under such Ancillary Agreement, and maintain such 
insurance in full force and effect for the duration specified therein; 
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(7) furnish to the State, prior to the commencement of any Improvements under an 
Ancillary Agreement, any payment and performance bonds required of LAEP or a Project SPE under such 
Ancillary Agreement; and 

(8) indemnify the State Indemnitees in accordance with Section 13.3b. 

b. Contract Document Payments.  LAEP will, and will cause the Project SPEs to, timely make 
all payments due and owing by them under all Contract Documents, in accordance with the terms, and 
within the time periods, provided therein.   

c. Cooperation; No Obstruction or Interference.  LAEP will not allow any of its actions or 
those of any Project SPE or LAEP Person to unreasonably interfere with the activities of the State or any 
other Person on or about a Covered Facility. 

d. Responses to Inquiries.  Unless otherwise specified in this Agreement, LAEP will respond 
in writing to all written inquiries received from the State as soon as reasonably practicable, and in any event 
within ten (10) days of receipt of such inquiry or such longer period as the circumstances and content of 
the inquiry may reasonably require. 

Section 5.3 Appropriation.  All State obligations under this Agreement and the other Contract 
Documents to which the State is a party are subject to appropriation by the Legislature of sufficient funds 
therefor and the availability of funds following Legislative appropriation, and subject to termination due to 
unavailability of complete funding.  The State agrees to request that the State Budget include sufficient 
funds for the State Investment for all then-current Projects to which the State is a party and to use its best 
efforts to affect the necessary Legislative appropriations for all then-current Projects to which the State is 
a party, but makes no representations, warranties or covenants, express or implied, that the Legislature will 
make such appropriations.  Notwithstanding the foregoing, nothing in this Section 5.3 shall require the State 
to specifically identify a Project in its Budget request to the Legislature. 

Section 5.4 Title to Future Equipment.

a. The State acknowledges and agrees that the purchase of all Future Equipment will be made 
in the name of LAEP, a Project SPE or Project SPE’s Trustee. 

b. Throughout the Term of the applicable Ancillary Agreement, LAEP the Project SPE or 
Project SPE’s Trustee will retain legal title to all such Future Equipment as security for the State’s or the 
applicable State Entity’s obligations under such Ancillary Agreement (including payment of any 
Termination Fee that may be owed thereunder), notwithstanding the installation of that Future Equipment 
into a Covered Facility in connection with such Work. 

c. Pursuant to La. R.S. 10:9-334, the State and each State Entity that becomes a party to an 
Ancillary Agreement (i) acknowledges the Future Equipment will be installed in a Covered Facility and 
classified as “fixtures” as defined by La. R.S. 10:9-334, (ii) disclaims any interest in all Future Equipment, 
(iii) acknowledges LAEP, the Project SPEs or Project SPE’s Trustee shall be the owner of all Future 
Equipment, (iv) consents to LAEP, the Project SPEs or Project SPE’s Trustee granting security interests in 
all Future Equipment to third parties, including Project SPE’s Financier, and (v) acknowledges that prior 
to the installation of any Future Equipment in a Covered Facility, LAEP or the Project SPE will perfect a 
fixture filing and UCC-1 in the mortgage records of East Baton Rouge Parish and/or the Parish in which 
the Covered Facility is located evidencing any security interests granted by LAEP, the Project SPE or 
Project SPE’s Trustee in Future Equipment. 
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d. Upon the expiration or earlier termination of an Ancillary Agreement in accordance with 
the terms thereof, and subject to payment by the State or the applicable State Entity of the applicable 
Termination Fee for termination prior to expiration in accordance therewith, title to and ownership of the 
Future Equipment installed pursuant to such Ancillary Agreement shall vest in the State or State Entity free 
and clear of any security interests granted by LAEP or the Project SPE. 

ARTICLE 6 
INITIAL PROJECT; ADDITIONAL PROJECTS 

Section 6.1 Phase I Project.  Simultaneous with the execution and delivery of this Agreement, 
the State and BREP are entering into the Phase I Project, which is evidenced by the Phase I Ancillary 
Agreements and the Phase I Project Adoption Agreement. 

Section 6.2 Addition of Covered Facilities.  During the period commencing on the Effective 
Date and continuing until the tenth (10th) anniversary thereof, any State Entity may desire that LAEP 
provide Work and/or Services to a Proposed Covered Facility as a new Project under this Agreement 
pursuant to an Adoption Agreement (which shall constitute an amendment to this Agreement), and from 
and after the tenth (10th) anniversary of the Effective Date no new Projects may be effected; provided, 
however, that the foregoing shall not prohibit or preclude the amendment or modification of any Projects 
in effect as of such date.  In no event may any proposed Work or Services for future Projects under this 
Agreement be outside the scope of the SFO. 

Section 6.3 Notification.  Should a State Entity desire to have LAEP provide Work and/or 
Services on a Project, such State Entity may provide written notice to LAEP identifying the Proposed 
Covered Facility and the scope of Work or Services the State Entity desires LAEP to perform or furnish at 
the Proposed Covered Facility.  The State Entity shall give LAEP reasonable access to the Proposed 
Covered Facility, and provide LAEP with such information reasonably requested, so that LAEP may 
perform due diligence to determine the feasibility of the Project at the Proposed Covered Facility. 

Section 6.4 Negotiations; Ancillary Agreements.  The State hereby grants and delegates to 
any other State Entity the power to negotiate on that State Entity’s own behalf the scope of Work and 
Services to be performed by LAEP, and the terms and conditions of applicable Ancillary Agreements 
(including pricing, duration and termination fees), for Projects at Proposed Covered Facilities; provided, 
however, such Ancillary Agreements shall conform to the Cooperative Purchasing Provisions set forth in 
Exhibit “C” and the scope of Work and Services shall be within the scope of the SFO.  Prior to or 
simultaneous with entering into the Ancillary Agreements for a Project, the State, but in all instances after 
obtaining all consents and undertaking all reviews specified in Section 6.5, the State Entity, LAEP and the 
applicable Project SPE shall enter an Adoption Agreement in the form of Exhibit “F”.  Notwithstanding 
anything contained herein to the contrary, the effectiveness of this Agreement and any prior Ancillary 
Agreements shall not relieve any Party from obtaining any requisite approvals or consents, including the 
Office of State Procurement of the Division of Administration (or any successor agency or entity thereto).  
In addition to the foregoing, if the State Entity seeking a Project pursuant to this ARTICLE 6 is a publicly 
funded institution of higher education within the State, such State Entity shall obtain prior to or 
simultaneous with entering into the Ancillary Agreements for a Project, the approval of its governing board. 

Section 6.5 Approvals.  With respect to Projects with a State Entity acting pursuant to the 
delegated authority provided for in Section 6.4, after the State Entity and LAEP have agreed upon the terms 
and conditions of the Ancillary Agreements, the State Entity shall present the Project and the Ancillary 
Agreements to the Division of Administration.  The Division of Administration will review and approve 
the Project and Ancillary Agreements to confirm that they are proper under this Agreement and within the 
scope of the SFO.  All Projects (after finalization of the Ancillary Agreements and, with respect to Projects 



-13- 
Shaw Center/OSB - CEA 

1458945v.1

with State Entities, after confirmation by the Division of Administration) shall be submitted for review to 
the Joint Legislative Committee on the Budget pursuant to La. R.S. 39:366.11. 

Section 6.6 Net Public Benefit.  Each Project agreed to by the Parties under this ARTICLE 6 
shall have a Net Public Benefit determined by the applicable Parties consistent with Exhibit “B” hereto 
and such other terms, conditions and principles as such parties may mutually agree prior to entering into 
the Ancillary Agreements relating thereto, exclusive of any other Projects entered into by the Parties under 
the terms of this Agreement, and the amount of Net Public Benefit for a particular Project shall be 
determined annually subject to Section 2.3.  Prior to the execution of any future Ancillary Agreement, the 
State Entity seeking such Project shall cause to be performed an independent review of the anticipated 
Project Benefits and State Investment for such Project to confirm that (a) the State Investment for such 
Project will be for a public purpose that comports with the governmental purpose for which the State Entity 
has the legal authority to pursue, (b) the anticipated value of the benefits of the Project to the State and its 
citizens will exceed the value of the State Investment undertaken for the Project so that all expenditures by 
the State Entity will not be gratuitous donations and (c) the State Entity will have a demonstrable, objective 
and reasonable expectation of receiving at least equivalent value in exchange for the State Investment for 
the Project.  Such review shall be attached to and become part of the applicable future Ancillary Agreement.   

ARTICLE 7 
INSURANCE AND BONDS 

Section 7.1 Insurance.  Each Party shall maintain insurance of the kinds and in the amounts 
specified in an Ancillary Agreement on the Covered Facility thereunder and any components thereof, and 
any other assets and properties covered or affected by that Ancillary Agreement, and for the Work and 
Services to be performed thereunder. 

Section 7.2 Insurance Specifications.  For any insurance required to be obtained and 
maintained by LAEP or a Project SPE pursuant to an Ancillary Agreement, such insurance shall comply 
with the terms and conditions of Exhibit “E”. 

Section 7.3 Bonds.  The State shall have the right, to be set forth in an Ancillary Agreement, 
to require LAEP or a Project SPE to furnish a bond for the faithful performance of the Project and payment 
of obligations arising thereunder.  Upon request of any Person appearing to be a beneficiary of a required 
bond under an Ancillary Agreement, LAEP will, or will cause the Project SPE to, promptly furnish a copy 
of such bond.  Any bonds required of LAEP or a Project SPE pursuant to an Ancillary Agreement shall be 
recorded by LAEP or the applicable Project SPE in the manner and on the conditions specified in the 
Ancillary Agreement. 

ARTICLE 8 
NONDISCRIMINATION 

LAEP agrees, and will cause each Project SPE, to abide by the requirements of the following laws 
(as amended), to the extent applicable:  (i) Title VI of the Civil Rights Act of 1964, Title VII of the Civil 
Rights Act of 1964 and Equal Employment Opportunity Act of 1972; (ii) Federal Executive Order 11246; 
(iii) the Rehabilitation Act of 1973; (iv) the Vietnam Era Veteran’s Readjustment Assistance Act of 1974; 
(v) the Uniformed Services Employment and Reemployment Rights Act of 1994; (vi) Title IX of the 
Education Amendments of 1972; (vii) the Age Discrimination Act of 1975; (viii) the Fair Housing Act of 
1968; and (ix) the Americans with Disabilities Act of 1990.  LAEP further agrees that, to the extent required 
by Applicable Legal Requirements, it and the Project SPEs shall not discriminate in their employment 
practices and shall render their services without discrimination, and without regard to race, color, religion, 
sex, national origin, veteran status, political affiliation, or disabilities. 
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ARTICLE 9 
PROJECT SPEs; ASSIGNMENT AND TRANSFER 

Section 9.1 Project SPEs.  For each Project, LAEP may form or caused to be formed a Project 
SPE to enter into the applicable Ancillary Agreements and perform the applicable Work and Services.  If 
formed, a Project SPE will be a Delaware limited liability company and an Affiliate of LAEP. 

Section 9.2 Assignment by LAEP.  Except as expressly provided in this Section, LAEP will 
not assign or otherwise transfer this Agreement and the Project SPEs will not assign or otherwise transfer 
any Ancillary Agreement, or any of their Agreement Rights without the State’s (or the applicable State 
Entity’s with respect to any Ancillary Agreements) prior written consent, which consent may be withheld 
or conditioned in the State’s (or State Entity’s, as applicable) sole discretion.  Notwithstanding the 
foregoing, LAEP and Project SPEs may assign without the consent of the State (i) their rights to receive 
any payments from the State under this Agreement or any Ancillary Agreement to a Project SPE’s Financier 
and (ii) all Ancillary Agreements comprising a single Project in their entirety to a Permitted LAEP 
Transferee.  In the event of any valid transfer and/or assignment of any Agreement Rights to a Permitted 
LAEP Transferee, LAEP or the Project SPE, as applicable, shall be released of any obligations and/or duties 
related to the transferred or assigned Agreement Rights subsequent to the effective date of such transfer. 

Section 9.3 Assignment by the State.  The State will not assign or otherwise transfer its rights 
or obligations under the Contract Documents without LAEP’s prior written consent, which consent may be 
withheld or conditioned in LAEP’s sole discretion.   

Section 9.4 Assignment to a Project SPE’s Financier.  Notwithstanding anything contained 
in this ARTICLE 9 or elsewhere in the Contract Documents to the contrary, (a) a Project SPE’s Financier 
may assume for itself the Contract Documents in accordance with an applicable NDA; and (b) in no event 
may any Ancillary Agreement for a specific Project be assigned separate and apart from all of the 
then-effective Ancillary Agreements for such Project. 

ARTICLE 10 
TERM 

Section 10.1 Term; Ancillary Agreements Coterminous. 

a. This Agreement shall be effective once signed by all Parties and shall extend for a term of 
forty (40) years. 

b. All Ancillary Agreements entered into by the Parties under the terms and conditions of this 
Agreement shall terminate upon the termination (but not expiration which shall be extended as provided in 
Section 10.1a) of this Agreement; provided, however, that this Agreement shall not terminate upon, and as 
a result of, the termination of any individual Ancillary Agreement. 

Section 10.2 Grounds for Termination. 

a. This Agreement. 

(1) The State:  The State may terminate this Agreement prior to the Expiry Date only 
upon the occurrence of an event of default by LAEP specified in Section 11.1.b., but only after compliance 
with the provisions of Section 10.3 and 10.4.  The State acknowledges and agrees that it may not terminate 
this Agreement for any other reason, including as a result of a Non-Appropriation Event with respect to one 
or more particular Projects or of default by LAEP or a Project SPE under an Ancillary Agreement, the 
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Parties recognizing that (i)(A) termination of this Agreement would result in the termination of all Projects 
and their respective Ancillary Agreements and (B) a Non-Appropriation Event with respect to one particular 
Project and related Ancillary Agreement should not result in the termination of all Projects and their 
respective Ancillary Agreements and (ii) the rights and remedies of the State or any State Entity, as 
applicable, shall be as set forth in the applicable Ancillary Agreement.  The foregoing shall not be deemed 
to impair or limit the ability and right of the State or any State Entity, as applicable, to terminate any 
particular Project and the related Ancillary Agreement upon a Non-Appropriation Event with respect 
thereto. 

(2) LAEP:  LAEP may terminate this Agreement prior to the Expiry Date only upon 
an event of default by the State specified in Section 11.1.a, but only after compliance with the provisions 
of Section 10.3.  LAEP acknowledges and agrees that it may not terminate this Agreement for any other 
reason, including as a result of any event of default by the State or a Lessor an Ancillary Agreement. 

b. Ancillary Agreements.  An Ancillary Agreement may only be terminated by the parties 
thereto prior to the Expiry Date thereof only for the events described in such Ancillary Agreement, which 
may only include those events described on Exhibit “D”.  The procedures for terminating an Ancillary 
Agreement, including notice and cure periods as applicable, shall be set forth in the Ancillary Agreement.  
In no event may the termination of one or more Ancillary Agreements for a specific Project affect or be 
grounds for termination of any Ancillary Agreement(s) for any other Projects, except upon a termination 
of this Agreement pursuant to Section 10.2.a. 

c. Phase I Ancillary Agreements.  In addition to the procedures for terminating a Phase I 
Ancillary Agreement as specifically provided therein, the State may terminate all of the Phase I Ancillary 
Agreements, but not less than all, upon either:  (i) LAEP’s or the Project SPE’s failure to pay any amounts 
that may be owed to the State for the Phase I Project pursuant to the Net Public Benefit assurance described 
in Section 2.3 (Termination by State for Net Public Benefit Payment Default); or (ii) a Non-Appropriation 
Event with respect to the entire Phase I Project (Termination by State for Phase I Non-Appropriation).  The 
amounts that would be owed by the State in such instances are set forth in Schedules 3 (Termination by 
State for Net Public Benefit Payment Default) and 4 (Termination by State for Phase I Non-Appropriation) 
on Exhibit “M”. 

Section 10.3 Procedures for Termination.  Should a Party seek to terminate this Agreement 
on the terms herein, after such Party has delivered the requisite Notices pursuant to Section 11.1 and all 
appropriate cure periods have expired in accordance therewith, such Party shall provide an additional Notice 
to the other Party of its intent to terminate this Agreement.  The cancelling Party shall specify the 
Termination Date in its Notice, which Termination Date shall not be less than sixty (60) days from the date 
such additional Notice is received by the other Party. 

Section 10.4 Termination Fees.  The Termination Fees for the Phase I Project are set forth in 
Exhibit “M” attached hereto. 

a. On the Termination Date of this Agreement, each Ancillary Agreement in effect as of such 
Termination Date shall automatically terminate.  In such event, the State and each other State Entity that is 
party to an Ancillary Agreement will pay all applicable Termination Fees that may be due and owing under 
all applicable Ancillary Agreements as of such Termination Date (such terminations of the Ancillary 
Agreements shall be deemed Terminations by State for Cause) and all amounts that accrue under the 
Ancillary Agreements from the Notice of termination until the Termination Date (including all amounts 
owed for all Services provided thereunder for such period), by wire or ACH transfer of immediately 
available funds to such account(s) as the applicable Project SPE or the relevant Project SPE’s Financier(s) 
shall direct the State or other State Entity in writing.  The amount of the Termination Fee payable under an 
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Ancillary Agreement, if any, will be calculated in accordance with the terms and conditions of such 
Ancillary Agreement, except for the Termination Fee with respect to the Phase I Ancillary Agreements 
which is set forth on Exhibit “M” attached hereto. 

b. THE STATE AND EACH OTHER STATE ENTITY THAT ENTERS INTO AN 
ANCILLARY AGREEMENT HEREUNDER AGREES THAT THEY ARE NOT ENTITLED TO 
WITHHOLD, OFFSET, ABATE, OR REDUCE THE AMOUNT OF PAYMENT OF ANY 
TERMINATION FEE DUE BY THEM UNDER A CONTRACT DOCUMENT FOR ANY REASON 
WHATSOEVER.  THE STATE AND EACH OTHER STATE ENTITY THAT ENTERS INTO AN 
ANCILLARY AGREEMENT HEREUNDER SPECIFICALLY WAIVE ANY RIGHT OF 
WITHHOLDING, SET-OFF, ABATEMENT OR REDUCTION OR ANY OTHER DEFENSE AT LAW 
OR EQUITY TO ALL TERMINATION FEES DUE UNDER THE CONTRACT DOCUMENTS, AND 
AGREE THEY MUST PURSUE ANY AVAILABLE REMEDIES AGAINST LAEP AND/OR THE 
APPLICABLE PROJECT SPE WITHOUT WITHHOLDING, SET-OFF, ABATEMENT, OR 
REDUCTION IN AN AMOUNT LESS THAN THE ENTIRE TERMINATION FEES.  IT IS THE 
INTENTION OF THE PARTIES THAT AT LEAST THE TERMINATION FEES WILL CONTINUE TO 
BE PAYABLE IN ALL EVENTS IN THE MANNER AND AT THE TIMES SET FORTH IN THE 
CONTRACT DOCUMENTS.  NOTWITHSTANDING THE FOREGOING, NOTHING CONTAINED 
IN A CONTRACT DOCUMENT WIL BE DEEMED TO PREVENT THE STATE OR A STATE ENTITY 
FROM OFFSETTING A PREVIOUS OVERPAYMENT BY THE STATE OR A STATE ENTITY TO 
LAEP OR A PROJECT SPE AGAINST A FUTURE PAYMENT OWED BY THE STATE OR STATE 
ENTITY, BUT ONLY TO THE EXTENT OF SUCH PREVIOUS OVERPAYMENT, AS REQUIRED 
UNDER LA. R.S. 39:72(B). 

Section 10.5 Effect of Termination.  At the end of the Term of this Agreement, except as 
provided in Section 11.2c, possession and use of all of Covered Facilities, and upon payment of all 
applicable Termination Fees and other amounts owed by the State Entities under the then-effective 
Ancillary Agreements, title to all Improvements constructed and Future Equipment installed in Covered 
Facilities pursuant thereto during the Term, will revert to the State or applicable State Entity, free and clear 
of any interest of LAEP, a Project SPE or Project SPE’s Financier or any other claim or lien arising by or 
through LAEP or a Project SPE.  No termination of this Agreement excuses either Party from any liability 
arising out of any default as provided in this Agreement that occurred prior to such termination. 

ARTICLE 11 
EVENTS OF DEFAULT 

Section 11.1 Events of Default. 

a. By the State.  Subject to Force Majeure as provided in Section 11.5, the occurrence of any 
of the following events shall constitute an event of default by the State under this Agreement: 

(1) The State fails to cure its breach of an obligation under this Agreement within 
thirty (30) days after the State receives notice from LAEP of the breach; provided, that if such breach cannot 
reasonably be cured during such 30-day period, the State will be entitled to an additional thirty (30)-day 
period within which to cure its breach, so long as it will have begun to cure such breach within the initial 
thirty (30)-day period and is diligently pursuing such cure; or 

(2) any of the State’s representations or warranties herein proves to have been 
misleading or false in any material respect when made and, within thirty (30) days of receipt of notice from 
LAEP, the State does not cure the underlying facts so as to make the representation or warranty correct and 
not misleading. 
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The Parties acknowledge and agree that under no circumstances shall any event of default by the State, a 
Lessor or a State Entity under (i) this Agreement that pertains to a specific Project cause or be deemed to 
cause an event of default by the State, a Lessor or a State Entity with respect to any other Project and (ii) 
one or more Ancillary Agreements for a specific Project constitute an event of default by the State or another 
State Entity under any Ancillary Agreements for any other Projects.  Upon the occurrence of an event of 
default with respect to a particular Project, LAEP’s and the applicable Project SPE’s remedies shall be 
limited to the Contract Documents relating to that particular Project and shall not give rise to any 
termination rights of LAEP under Section 10.2.a(2). 

b. By LAEP.  Subject to Force Majeure as provided in Section 11.5, the occurrence of any of 
the following events shall constitute an event of default by LAEP under this Agreement: 

(1) LAEP fails to cure its breach of an obligation under this Agreement (other than an 
obligation specified in Section 5.2.a or 5.2.b) within thirty (30) days after LAEP receives notice from the 
State of the breach; provided, that if such breach cannot reasonably be cured during such 30-day period, 
LAEP will be entitled to an additional thirty (30)-day period within which to cure its breach, so long as it 
will have begun to cure such breach within the initial thirty (30)-day period and is diligently pursuing such 
cure; provided, that if a Project SPE’s Financier gives the State notice prior to the expiration of a cure period 
that such Project SPE’s Financier intends to cure all such LAEP breaches, the State shall give such Project 
SPE’s Financier thirty (30) days (or sixty (60) days if such breach cannot reasonably be cured during such 
30-day period) following the State’s receipt of such notice to cure breaches; provided, further, that the 
Parties acknowledge and agree that any breach by LAEP of its obligations specified in Sections 5.2.a and 
5.2.b shall only constitute an event of default under the applicable Ancillary Agreement(s) and the State’s 
or State Entity’s, as applicable, remedies shall be those specified in the applicable Ancillary Agreement(s), 
and shall not constitute grounds to terminate this Agreement; or 

(2) any of LAEP’s representations or warranties herein proves to have been misleading 
or false in any material respect when made and, within thirty (30) days of receipt of notice from the State, 
LAEP does not cure the underlying facts so as to make the representation or warranty correct and not 
misleading. 

The Parties acknowledge and agree that under no circumstances shall any event of default by LAEP or a 
Project SPE under (i) this Agreement that pertains to a specific Project cause or be deemed to cause an 
event of default by LAEP or such Project SPE with respect to any other Project and (ii) one or more 
Ancillary Agreements for a specific Project constitute an event of default by LAEP or another Project SPE 
under any Ancillary Agreements for any other Projects.  Upon the occurrence of an event of default with 
respect to a particular Project, the State’s and the applicable State Entity’s remedies shall be limited to the 
Contract Documents relating to that particular Project and shall not give rise to any termination rights of 
the State under Section 10.2.a(1). 

Section 11.2 Remedies. 

a. For State.  Upon the occurrence of an event of default by LAEP under this Agreement 
described in Section 11.1.b, the State may: (i) seek specific performance of LAEP’s obligations hereunder; 
(ii) seek any other remedy available to the State in law, including injunctive relief and claims for damages; 
and (iii) seek to terminate this Agreement.  The State’s ability to terminate this Agreement for an event of 
default by LAEP under this Agreement described in Section 11.1.b shall be subject to the State’s and any 
State Entities’ party to Ancillary Agreements obligations to pay all applicable Termination Fees pursuant 
to Section 10.4. 
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b. For LAEP.  Upon the occurrence of an event of default by the State under this Agreement 
described in Section 11.1.a that has not been cured within the time period specified in Section 11.1.a, LAEP 
may file a claim with the Commissioner in accordance with La. R.S. 39:1673; provided, however, that if 
such claim has not been heard within thirty (30) days of LAEP’s submission, LAEP may pursue any remedy 
as provided in the Louisiana Procurement Code or as provided for under this Agreement. 

c. Repossession of Future Equipment.  If either Party exercises its remedy to terminate this 
Agreement resulting in the simultaneous termination of all Ancillary Agreements then in effect, and the 
State or another State Entity fails to pay a Termination Fee that is payable in connection therewith, the State 
will cooperate with LAEP and the Project SPEs and grant LAEP, the Project SPEs or Project SPE’s Trustee 
(as applicable) reasonable access (which may be outside normal business hours and include non-Business 
Days) to the Covered Facilities for the purpose of repossessing and removing the Future Equipment, and 
the State acknowledges and agrees that neither LAEP, the Project SPEs nor Project SPE’s Trustee shall 
have any obligation to replace any Future Equipment so removed, but LAEP will repair any damage caused 
by LAEP, a Project SPE or Project SPE’s Trustee in the process of such removal; provided, that neither 
LAEP, the Project SPEs, Project SPE’s Trustee nor any of their agents or representatives shall have any 
obligation to replace any Future Equipment so removed. 

Section 11.3 Waiver of Consequential Damages.  In no event, whether based on contracts, 
indemnity, warranty, tort (including, as the case may be, a Party’s own negligence) or otherwise, will any 
Party be liable to any other Party or any other Party’s Affiliates for or with respect to any claims for 
consequential, indirect, punitive, exemplary, special or incidental damages, lost profits or lost revenues 
arising out of or related to any Contract Document except as specified in a Termination Fee or to the extent 
such consequential, indirect, punitive, exemplary, special or incidental damages, lost profits or lost revenues 
are payable to a third party in connection with an indemnification claim covered by ARTICLE 13. 

Section 11.4 Delay or Omission; Waiver.  No delay or omission in the exercise of any right or 
remedy accruing to any Party upon any breach of a Contract Document by another Party shall impair such 
right or remedy or be construed as a waiver of any breach theretofore or thereafter occurring.  No provision 
of a Contract Document will be considered waived unless the waiver is in writing and signed by an 
authorized representative of the Party granting the waiver.  The waiver of any condition or the breach of 
any term, covenant, or condition herein or therein contained shall not be deemed to be a waiver of any other 
condition or of any subsequent breach of the same or any other term, covenant or condition herein or therein 
contained. 

Section 11.5 Force Majeure. 

a. Subject to the provisions of Sections 11.5b and 11.5c, to the extent a Party is prevented by 
an event of Force Majeure from carrying out any of its obligations under a Contract Document and such 
Party gives Notice and details of the event of Force Majeure and the obligations it is prevented from 
performing to the other Party as soon as practicable (and in any event within five (5) Business Days after 
such event of Force Majeure first prevents performance by that Party), then the Party seeking relief will be 
temporarily excused during the continuance of the Force Majeure event from the performance of such of 
its obligations under the Contract Documents as are affected by the event of Force Majeure; provided, 
however, that no event of Force Majeure will excuse the monetary obligations of the Parties. 

b. The Party affected by the event of Force Majeure will use Commercially Reasonable 
Efforts to eliminate or avoid the effects thereof and resume performing those obligations for which it was 
excused pursuant to Section 11.5a. 
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c. Notwithstanding the foregoing, LAEP acknowledges that a Covered Facility may be used 
from time to time as a shelter facility in events of extreme weather conditions, disasters or other catastrophic 
events (including hurricanes, flooding and fires), and that for such events LAEP and the Project SPEs will 
not be relieved of their obligations to perform Work or Services under Ancillary Agreements unless such 
event has created conditions at the Covered Facility that endanger life or property.  Further, LAEP shall 
comply with the State’s comprehensive fire, emergency, disaster preparedness, post-disaster operational 
and contingency response plans for the Covered Facility. 

ARTICLE 12 
AUDITS 

Section 12.1 Audit.  The State or State Entity party to a Project shall retain annually an 
Independent Evaluation Consultant to verify that the Net Public Benefit for each Service Year has been 
achieved by the Project SPE pursuant to Section 2.3.  LAEP or the Project SPE shall reimburse the State or 
State Entity for the reasonable fees and expenses (based on prevailing industry standards, but in no event 
higher than rates approved by the Division of Administration’s Office of Facility Planning and Control) of 
the Independent Evaluation Consultant.  Prior to retaining an Independent Evaluation Consultant, the State 
or State Entity shall give written notice to LAEP and the Project SPE of the identity of the Independent 
Evaluation Consultant, the qualifications of the Independent Evaluation Consultant, a general description 
of the scope of work to be performed by the Independent Evaluation Consultant and the proposed fees to 
be charged by the Independent Evaluation Consultant.  Additionally, prior to retaining the Independent 
Evaluation Consultant, the Legislative Auditor shall have the right to review the selection of the 
Independent Evaluation Consultant to ensure there is no direct conflict of interest by and among the 
Independent Evaluation Consultant and the State Entity engaging the Independent Evaluation Consultant.   
It is hereby agreed that the Legislative Auditor for the State and/or the Office of the Governor, Division of 
Administration auditors shall have the option of auditing all accounts of LAEP and a Project SPE which 
relate to this Agreement, as well as any books and records of the Independent Evaluation Committee. Books 
and records shall be maintained by LAEP for each Project SPE for a period of three (3) years after the date 
of final payment under the Ancillary Agreements related to such Project SPE and by any subcontractors on 
a Project for a period of three (3) years after the date of final payment under subcontracts related thereto.   

Section 12.2 Confidential Proprietary or Trade Secret Information.  To the extent permitted 
by law, all records containing proprietary or trade secret information which LAEP intends to be maintained 
by the State as confidential pursuant to La. R.S. 44:3.2 shall be submitted with a cover sheet that provides 
in bold type “DOCUMENT CONTAINS CONFIDENTIAL PROPRIETARY OR TRADE SECRET 
INFORMATION”, and with each instance of information which LAEP believes to be proprietary or trade 
secret information clearly marked.  Further, to the extent permitted by law, all information provided to the 
auditors pursuant to Section 12.1 shall be treated as confidential and privileged information, and if 
permitted by law, such information shall not be disclosed to third parties without LAEP or the Project SPE’s 
prior written consent.   

ARTICLE 13 
EFFECT; LIABILITY; INDEMNIFICATION; CHOICE OF LAW; JURISDICTION 

Section 13.1 Effects.  This Agreement shall be binding upon and inure to the benefit of each of 
the Parties, including successors and assigns.  Except for Project SPEs and State Entities that may enter 
into Ancillary Agreements with LAEP or a Project SPE, there are no third-party beneficiaries to this 
Agreement.  Except as expressly stated herein (including the preceding sentence), no Person not a Party 
(including any owners or tenants of Covered Facilities, but excluding a Project SPE’s Financier to the extent 
of assignment of any Agreement Rights to it pursuant to Section 9.4) shall be entitled to rely on or enforce 
any provision of this Agreement. 



-20- 
Shaw Center/OSB - CEA 

1458945v.1

Section 13.2 No Personal Liability.  Except to the extent provided by law, no covenant or 
agreement contained in a Contract Document shall be deemed to be the covenant or agreement of any 
official, officer, agent or employee of any Party hereto in his/her individual capacity, and neither the officers 
of any Party hereto nor any official or agent executing a Contract Document shall be liable personally with 
respect to a Contract Document or be subject to any personal liability or accountability by reason of the 
execution and delivery of such Contract Document.  However, any Person may be held personally liable 
for such Person’s individual fraudulent acts. 

Section 13.3 Indemnification. 

a. Indemnification by the State.  The State will indemnify, defend and hold harmless the 
LAEP Indemnitees from and against any and all Losses, to the extent arising, directly or indirectly, from or 
in connection with (i) any breach by the State of its obligations, covenants, representations or warranties 
contained in any Contract Document; (ii) any negligent actions or negligent omissions by the State or a 
State Person in connection with State’s performance of the Contract Documents; (iii) any Hazardous 
Materials introduced onto, or Environmental Condition created at, a Covered Facility other than by LAEP 
or a LAEP Person, including the Excluded Environmental Conditions; or (iv) any claims arising from or 
based on the violation by the State or a State Person of Applicable Legal Requirements in connection with 
the performance of State’s obligations under the Contract Documents.  Notwithstanding any provision to 
the contrary, if there is joint, concurrent or contributing fault, negligence, gross negligence or intentional 
misconduct by LAEP or any LAEP Indemnitee, as determined through a final adjudication, including any 
appeals, then the State’s indemnity obligations hereunder will be limited to the proportionate fault of the 
State or any State Persons. 

b. Indemnification by LAEP.  LAEP will indemnify, defend and hold harmless the State 
Indemnitees from and against any and all Losses to the extent arising, directly or indirectly, from or in 
connection with (i) any breach by LAEP of its obligations, covenants, representations or warranties 
contained in any Contract Document; (ii) any negligent actions or negligent omissions by LAEP or a LAEP 
Person in connection with LAEP’s performance of the Contract Documents; (iii) any Hazardous Materials 
introduced onto, or Environmental Condition created at, the Shaw Center Plant by LAEP or a LAEP Person; 
or (iv) any claims arising from or based on the violation by LAEP or a LAEP Person of Applicable Legal 
Requirements in connection with the performance of LAEP’s obligations under the Contract Documents.  
Notwithstanding any provision to the contrary, if there is joint, concurrent or contributing fault, negligence, 
gross negligence or intentional misconduct by the State or any State Indemnitee, as determined through a 
final adjudication, including any appeals, then LAEP’s indemnity obligations hereunder will be limited to 
the proportionate fault of LAEP or any LAEP Persons. 

Section 13.4 Choice of Law.  This Agreement shall be construed in accordance with and 
governed by the laws of the State of Louisiana.  Any action for injunctive relief, damages, or any other 
purpose other than those set forth in ARTICLE 14 shall be brought in the Nineteenth Judicial District Court 
in Baton Rouge, Louisiana. 

ARTICLE 14 
DISPUTE RESOLUTION 

Section 14.1 Notice of Dispute.  Prior to filing a claim with the Commissioner in accordance 
with La. R.S. 39:1673, any Claimant having a Dispute with a Respondent will provide a Notice, stating 
plainly and concisely: 

a. the nature of the Dispute, including the Persons involved and Respondent’s role in the 
Dispute; 
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b. the legal basis of the Dispute (i.e., the specific authority out of which the Dispute arises); 

c. Claimant’s proposed remedy; and 

d. that Claimant will meet with Respondent to discuss in good faith ways to resolve the 
Dispute. 

Section 14.2 Negotiation.  The Parties will make every reasonable effort to have their respective 
senior employees or representatives meet “in person” and negotiate in good faith to attempt to resolve the 
Dispute within the thirty (30)-day period commencing on the date of such Notice.  If the Parties are unable 
resolve the Dispute during such thirty (30)-day period, the chief procurement officer of such State Entity 
(if applicable, and if none, the State Procurement Directors (or successor position thereto)) shall issue a 
decision of the State Entity to LAEP and the Project SPE pursuant to La. R.S. 39:1673 (the “State’s 
Decision”) which shall (i) define the State Entity’s resolution to the Dispute, (ii) provide the reasons for the 
action taken, and (iii) inform LAEP and the Project SPE of the right to administrative review and judicial 
review of the State’s Decision.  

Section 14.3 Administrative Review.  If LAEP disagrees with the State’s Decision or if the 
State’s Decision is not rendered within sixty (60) days of written request for such State’s Decision, LAEP 
or the Project SPE shall have the right to administrative review by the Commissioner pursuant by La. R.S. 
39:1685. LAEP or the Project SPE shall file its appeal of the State’s Decision within fourteen (14) days of 
the receipt of the State’s Decision (or expiration of such 60-day period). If the Commissioner upholds the 
State’s Decision after Administrative review, LAEP shall have the right to appeal the adverse decision of 
the Commissioner to the Nineteenth Judicial District Court pursuant to LA. R.S. 39:1691(C).  EACH 
PARTY AGREES TO WAIVE A TRIAL BY JURY IN ANY DISPUTE GOVERNED BY THIS 
SECTION 14.3. 

Section 14.4 Continuity of Service.  Except as set forth in a Contract Document or prohibited 
by Applicable Legal Requirement, during the pendency of any Dispute, the Parties will nonetheless honor 
their commitments under the Contract Documents. 

Section 14.5 Independent Engineer. 

a. The Parties may jointly appoint an Independent Engineer from time to time.  The Parties 
inability to agree on an Independent Engineer within ten (10) Business Days will constitute a Dispute that 
may be resolved in accordance with this ARTICLE 14. 

b. In the event of a Dispute relating to the Work, the Services, or any other Dispute relating 
to the performance or non-performance by a Party of its obligations under a Contract Document (but 
specifically excluding a Party’s indemnification obligations pursuant to Section 13.3), either Party may 
submit such Dispute to the Independent Engineer.  The Independent Engineer will be instructed by both 
Parties that he or she is to act as an expert in engineering (and not as an arbitrator or mediator) to resolve 
in accordance with Applicable Standards only the Dispute submitted to the Independent Engineer. 

c. As promptly as practicable, but no later than fifteen (15) days after submission of a Dispute 
to the Independent Engineer, each of State and LAEP will submit to the Independent Engineer a position 
paper in support of, or further explaining, its position with respect to a referred Dispute, a copy of which 
will be delivered to the other Party.  The Independent Engineer will deliver to the Parties a written decision 
as promptly as practicable but:  (i) not sooner than (A) the submission deadline for the Parties’ position 
papers described in the preceding sentence or (B) if supporting position papers are submitted, ten (10) days 
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after the Independent Engineer’s receipt of them; and (ii) in any event within thirty (30) days after the 
submission of a Dispute to the Independent Engineer. 

d. A decision of an Independent Engineer under this Section 14.5 will not be binding on the 
Parties, but is intended to assist the Parties in reaching an agreement to resolve a Dispute in an expedited 
manner during the performance of Work or Services.  A decision of an Independent Engineer will be without 
prejudice in any subsequent proceedings and will not prevent a Party from submitting the Dispute to the 
Nineteenth Judicial District Court pursuant to LA R.S. 39:1672.4. 

e. An Independent Engineer will conduct an impartial review of the Dispute in such manner 
as the Independent Engineer thinks fit, including carrying out site inspections, review of documents and 
interviews with any relevant individuals, as necessary or prudent to rule on the Dispute.  The Parties will 
comply with all reasonable requests from an Independent Engineer for additional information or documents.  
Any submission or documentation in respect to the Dispute will also be provided to the other Parties. 

f. If requested by an Independent Engineer, the Parties will execute a reasonable engagement 
letter, including customary confidentiality provisions.  Any retainer and other fees and expenses payable to 
an Independent Engineer will be split evenly between State and LAEP. 

ARTICLE 15 
PRIOR AGREEMENTS 

Section 15.1 Prior Agreements.  Any prior memorandum of understanding, offer, 
representation or agreement between the Parties hereto relating to the Projects is superseded by this 
Agreement and the other Contract Documents, and shall cease to be in effect upon the Effective Date.  The 
Parties hereto agree that the submission of a draft of this Agreement or any other Contract Document by 
one Party to the other is not intended by either Party to be an offer to enter into a legally binding contract 
with respect to the Project.  The Parties shall be legally bound with respect to the Projects only if and when 
the Parties have negotiated all of the terms and provisions of this Agreement and the Ancillary Agreements 
in a manner acceptable to each of them, and each of the Parties shall have fully executed and delivered to 
the other at least one original counterpart of each of the Contract Documents. 

ARTICLE 16 
NOTICE 

Section 16.1 Notice.  Any Notice required or permitted to be given under or in connection with 
this Agreement shall be in writing and shall be delivered by:  (i) hand-delivered by courier, with signed 
receipt; (ii) mailed through the United States Postal Service, postage prepaid, first-class, with return receipt 
requested; or (iii) delivered by private, commercial carrier, such as Federal Express, with signature for 
delivery.  All such communications shall be delivered to the officer, agent or representative (or their 
respective successor) identified in this Section at the address set forth below, or to such other Person and 
address as may be subsequently designated by such Party upon five (5) days written Notice to the other 
Parties. 

To the State: [Name] 
The State of Louisiana 
[Address] 
Telephone:  (___) ___-____
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With a copy to: [Name] 
[Company] 
[Address] 
Telephone:  (___) ___-____ 

To LAEP: Michael T. Durham 
LA Energy Partners, LLC 
8555 United Plaza Boulevard, Suite 201 
Baton Rouge, Louisiana 70809 
Telephone:  (225) 706-9280

With a copy to: Charles A. Landry 
Fishman Haygood, LLP 
100 North Street, Suite 800 
Baton Rouge, Louisiana 70802 
Telephone:  (225) 706-4080 

ARTICLE 17 
MISCELLANEOUS 

Section 17.1 Counterparts.  This Agreement may be executed in counterparts, each of which 
will be deemed an original and all of which will constitute one agreement.  The signatures of any Party to 
a counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  Digital 
signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, e-mail 
or other electronic means will be binding and considered fully effective as if they were authentic original 
signatures. 

Section 17.2 Severability.  To the fullest extent possible, each provision of this Agreement shall 
be interpreted in such manner as to be effective and valid under law, but if any provisions of this Agreement 
shall be prohibited or invalid under any law, such provision shall be ineffective to the extent of such 
prohibition or invalidity without invalidating the remainder of such provision or the remaining provisions 
of this Agreement. 

Section 17.3 Further Assurances.  From time to time, and at any time, at and after the Effective 
Date, each Party will execute, acknowledge and deliver such documents and assurances, reasonably 
requested by any other Party (in such form reasonably acceptable to the requested Party) and will take any 
other action consistent with the terms of any Contract Document that may be reasonably requested by a 
Party for the purpose of effecting or confirming any of the transactions contemplated hereby or thereby. 

Section 17.4 Amendment.  This Agreement may be amended only upon the written consent 
and approval of each Party, the Office of State Procurement and the Commissioner. 

Section 17.5 Commercially Reasonable Efforts. 

a. The Parties agree to use Commercially Reasonable Efforts to take or cause to be taken all 
actions and to do or cause to be done all things necessary or appropriate to consummate and make effective 
the transactions contemplated by the Contract Documents. 

b. The Parties acknowledge that Commercially Reasonable Efforts will not be interpreted as 
requiring the initiation or settlement of litigation or the payment of money (other than usual and customary 
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expenses associated with negotiating and closing transactions of the nature set forth herein, including fees 
and expenses required to be paid under existing contractual obligations and processing or review fees and 
reimbursement for legal fees and other out-of-pocket expenses customarily required). 

Section 17.6 No Authorship Presumption.  Each of the Parties has had, or will have, an 
opportunity to obtain legal advice and negotiate the language of this Agreement and all other Contract 
Documents.  No presumption shall arise, or adverse inference be drawn by virtue of authorship, and each 
Party hereby waives the benefit of any rule of law that might otherwise be applicable in connection with 
the interpretation of this Agreement or any other Contract Document, including to any rule of law to the 
effect that any provision of this Agreement shall be interpreted or construed against the Party whose counsel 
drafted that provision. 

Section 17.7 Survival.  Expiration or termination of this Agreement for any reason will not 
relieve the Parties of any obligation accrued or accruing prior to such expiration or termination, all of which 
will survive the expiration or termination of the Agreement. 

Section 17.8 Good Faith.  All rights, duties and obligations established by the Contract 
Documents will be exercised in good faith and in a commercially reasonable manner. 

Section 17.9 Time of the Essence.  Time is of the essence of this Agreement. 

Section 17.10 No Third Party Benefit.  Except as set forth in ARTICLE 13, no provisions in 
this Agreement are for the benefit of, or may be enforceable by, any Person other than the Parties hereto or 
to an Adoption Agreement and their permitted successors and assigns. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY BLANK.] 
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IN WITNESS WHEREOF, this Cooperative Endeavor Agreement has been signed in four originals 
by the undersigned duly authorized representative, in the presence of the undersigned competent witnesses, 
on the dates indicated below. 

WITNESSES: 

Signature 

Printed Name 

Signature 

Printed Name

STATE OF LOUISIANA 

By:   
Name:   
Title:   

Dated: [●], 2019 
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IN WITNESS WHEREOF, this Cooperative Endeavor Agreement has been signed in four originals 
by the undersigned duly authorized representative, in the presence of the undersigned competent witnesses, 
on the dates indicated below. 

WITNESSES: 

Signature 

Printed Name 

Signature 

Printed Name 

LA ENERGY PARTNERS, LLC 

By:   
Name:   
Title:   

Dated: [●], 2019 



For current review by JLCB – Adoption
Agreement (and ancillary agreements)
by and between the state of Louisiana,

the Board of Supervisors for the
University of Louisiana System on behalf

of the University of New Orleans, LA
Energy Partners, LLC, and Orleans
Sustainable Energy Partners, LLC



TO: Joint Legislative Committee on the Budget (“JLCB” or the “Committee”) 
900 North Third Street 
Baton Rouge, LA 70802 

DATE: October 7, 2022 

RE: University of Louisiana System on behalf of University of New Orleans 
Utilities Modernization Initiative Project 

 
 

For several months, the Board of Supervisors for the University of Louisiana System (the “Board”) 
on behalf of the University of New Orleans (“UNO”) has worked diligently to find a suitable 
method of addressing substantial deferred maintenance in its utilities system and the reduction 
of UNO’s annual operating costs for cooling and powering the campus. The State of Louisiana 
executed a Cooperative Endeavor Agreement (the “State CEA”) through a competitive proposal 
and negotiation process with LA Energy Partners, LLC (“LAEP”) a joint venture between 
Bernhard Energy (“Bernhard”) and Johnson Controls, Inc. (“JCI”) on September 27, 2019.   
 
The State CEA establishes a framework to which the State and/or other State Entities (as defined 
in the State CEA), may collaborate to provide for the operation, maintenance, repair, renewal and 
enhancement of certain State or State entity assets, and create energy efficiencies resulting in 
reduced energy and operating cost for the facilities owned or controlled by the State or State 
Entities.   
 
UNO is a publicly funded higher education institution under the supervision and control of its 
Board, which is considered a State Entity as defined under the State CEA and is authorized to 
“Opt-in” to the State CEA.  The Board desires to undertake a Project (as defined in the State CEA) 
for the benefit of UNO and to execute an Adoption Agreement (UNO Adoption Agreement) 
between the State, the Board, LAEP and an affiliate of LAEP constituting a Project SPE.   
 
After careful analysis UNO and LAEP have identified an accretive energy conservation project 
that implements necessary infrastructure upgrades to create a more energy efficient campus and 
a better overall learning environment for its students.  The energy conservation measures consist 
of complete conversion to LED lighting technology, upgrades and improvements to the campus 
building automation system, a comprehensive water conservation program, and various other 
upgrades and corrections to the chilled water system.   

 
Pursuant to the provisions of La. R.S. 39:366.11, the following documents are hereby submitted 
to the Committee for a hearing at the Committee’s October 21, 2022 meeting: 

 
1. Adoption Agreement by and among the Board of Supervisors for the University of 

Louisiana System on behalf of and for the benefit of the University of New Orleans, La 
Energy Partners, LLC and Orleans Sustainable Energy Partners, LLC, (“Adoption 
Agreement”); 
 

2. Exhibit E to the Adoption Agreement; 
 

3. Lease Agreement by and between the Board of Supervisors for the University of Louisiana 
System acting on behalf of the University of New Orleans, and the University of New 
Orleans Research and Technology Foundation (“Lease Agreement”); 

 



4. Sub-Lease Agreement by and between University of New Orleans Research and 
Technology Foundation (the “Foundation”) and Orleans Sustainable Energy Partners, 
LLC (the “Sublease Agreement”); 

5. Facility Optimization Services Agreement by and between Orleans Sustainable Energy 
Partners, LLC and the Board of Supervisors for the University of Louisiana System acting 
on behalf of the University of New Orleans (“FOSA”);  

6. Thermal Services Agreement by and between the Board of Supervisors for the University 
of Louisiana System acting on behalf of the University of New Orleans and Orleans 
Sustainable Energy Partners, LLC (“TSA”); 

7. Right of Use and Servitude Agreement by and between the Board of Supervisors of the 
University of Louisiana System acting on behalf of the University of New Orleans and 
Orleans Sustainable Energy Partners, LLC; 

8. Non-Disturbance and Attornment Agreement by and between the Board of Supervisors 
of the University of Louisiana System acting on behalf of the University of New Orleans, 
Orleans Sustainable Energy Partners, LLC and Hancock Whitney Bank; 

9. Facilitation Agreement by and between the Board of Supervisors of the University of 
Louisiana System acting on behalf of the University of New Orleans, the University of 
New Orleans Research and Technology Foundation, LA Energy Partners, LLC and 
Orleans Sustainable Energy Partners, LLC; 
 

10. Exhibit A to the Facilitation Agreement; 
 
11. Exhibit D to the Facilitation Agreement 
 
12. Financial Advisor’s Review of Cooperative Endeavor Agreement Opt-In Requirements; 

Sisung Securities Corporation 
 
13. Technical Advisor’s Review Proposed Scope of Work, Operational Savings and 

Reasonableness of the Measurement and Verification; M&E Consulting  
 

The Commissioner of Administration has reviewed the project parameters and determined the 
above agreements to be sufficiently far enough along in negotiations that the essential elements 
of the proposed agreement have been worked out by the parties, such that the enclosed 
agreements and documents may be submitted to the Committee pursuant to La. R.S. 39:366.11. 

 
The enclosed documents outline, in general terms, the roles and responsibilities to be performed 
by the Board, UNO, the Foundation, LAEP and Orleans Sustainable Energy Partners, LLC 
(“OSEP”) over the transaction’s 25-year term. Among other legal bases for the agreements, the 
parties are relying on the University Leasing Statute, La. R.S. 17:3361 et seq. As summarized Board 
will enter into a Lease with the Foundation, granting leasehold interests in certain UNO central 
utility plant assets to the Foundation and directing the Foundation to cause modernization 
improvements to that system, as discussed below. The Foundation will concurrently enter into 
the Sublease, granting sub leasehold interests to OSEP in those same utility plant assets and 
directing OSEP to construct and implement the modernization improvements, and to operate and 
maintain the subleased utility plant assets. 

 
Pursuant to the FOSA and TSA, UNO will pay a monthly utility fee, in consideration for these 
construction, operation and maintenance services. The expected amount and breakdown of the 
utility fee payments can be found in the enclosed materials. This payment obligation will be 
funded through UNO’s operating budget since, as noted below and in the enclosed materials, 
UNO expects to experience net savings each year of the project’s term when compared to UNO’s 



anticipated annual expenditures should the project not move forward. 
 

The proposed agreements provide for OESP to finance improvements to modernize UNO’s 
central plants. As part of the agreements, OESP will operate and maintain UNO’s utility plants, 
meeting certain key performance indicators and performance standards to ensure that UNO 
achieves the energy savings it has projected.  

 
Finally, prior to their execution, UNO will ensure that at least one non-public party to the 
transaction is required to prepare and submit the annual reports to the Commissioner of 
Administration required under La. R.S. 39:366.11(B), for the Commissioner’s further use in 
reporting annually to the Committee regarding the project’s status. The project agreements will 
also require each non-public party to maintain books and records and allow for inspection and 
audit rights consistent with La. R.S. 39:366.11(C) and other applicable Louisiana public records 
laws. 

 
The draft agreements are in nearly final form, though some technical provisions and schedules 
are still being confected as part of the engineering design process, and some non-material changes 
may be required to meet requirements imposed by lenders. The fundamental financial and 
operational terms, including the guaranteed maximum price for the construction, are fully 
complete and will not change. Thus, as determined by the Commissioner of Administration, the 
enclosed agreements are in sufficient form for submission to the Committee for a hearing in 
accordance with La. R.S. 39:366.11, and Board on behalf of UNO respectfully requests that the 
referenced project be placed on the Committee’s agenda for its October 21, 2022 meeting. 
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ADOPTION AGREEMENT 
 

This ADOPTION AGREEMENT (this “Adoption Agreement”) dated effective [●], 2022 (the 
“Effective Date”), by THE STATE OF LOUISIANA (the “State”), appearing herein through Jay 
Dardenne, the Commissioner of Administration, Division of Administration, duly authorized and 
empowered by the State; THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF 
LOUISIANA SYSTEM, a public constitutional corporation organized and existing under the laws of the 
State (the “Board”), acting on behalf of and for the benefit of the University of New Orleans (“UNO”); 
LA ENERGY PARTNERS, LLC, a Delaware limited liability company (“LAEP”); and ORLEANS 
SUSTAINABLE ENERGY PARTNERS, LLC, a Delaware limited liability company (“OSEP”).  Each 
of State, the Board, LAEP and OSEP is sometimes individually or collectively referred to as a “Party” or 
the “Parties”. 
 

RECITALS 

WHEREAS, the State and LAEP have entered into a Cooperative Endeavor Agreement dated 
September 27, 2019 (the “CEA”), which establishes a framework pursuant to which the State and LAEP 
may collaborate on the lease or concession of facilities owned or controlled by the State or State Entities 
for conservation measures for facilities owned or controlled by the State or State Entities through the 
provision of Work and Services by LAEP, directly or indirectly through Affiliates of LAEP; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and UNO is a 
higher education institution under the supervision and control of the Board; 

WHEREAS, the University of New Orleans Research and Technology Foundation, is a Louisiana 
nonprofit corporation formed exclusively to promote, assist and benefit the mission of UNO, and whose 
mission includes, but is not limited to, holding and conveying real estate or other property necessary for or 
in furtherance of UNO’s instruction, research and public service missions; 

WHEREAS, [●] (“Foundation”) is a Louisiana [●] and wholly-owned subsidiary of the 
University of New Orleans Research and Technology Foundation formed solely to effect the Project; 

WHEREAS, pursuant to ARTICLE 6 of the CEA, the Parties desire to enter into the Project 
described in Section 2 below; and 

WHEREAS, pursuant to the Project, OSEP will provide certain Work and Services to the Board 
and UNO under the terms and conditions of the CEA and the UNO Ancillary Agreements described in 
Section 3 below. 

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth below, 
the Parties, each intending to be legally bound, hereby agree as follows: 

1. Defined Terms.  Capitalized terms used but not otherwise defined in this Adoption 
Agreement have the meanings ascribed to them in Exhibit “A” to the Facilitation Agreement (attached 
hereto as Appendix 1) or Exhibit “A” to the CEA.  Defined terms will be given their common and ordinary 
meanings when they appear uncapitalized in the text.  Undefined terms will be given their common and 
ordinary meanings pursuant to custom and industry parlance.  Notwithstanding the foregoing, any terms 
defined in this Adoption Agreement or Exhibit “A” to the Facilitation Agreement that conflict with the 
definition provided in Exhibit “A” of the CEA shall have the meanings provided herein or Exhibit “A” to 
the Facilitation Agreement. 
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2. Project.  The Board, on behalf of UNO, will grant the Foundation a thirty (30) year lease 
of the central energy plants and certain assets located therein at the Campus, and the Foundation will 
simultaneously sublease those assets to OSEP so that OSEP may utilize the subleased property to provide 
Thermal Energy to the Campus and potential Third Party Off-takers (the “Project”).  OSEP will further 
provide certain energy optimization services to specified buildings located on the Campus. 

3. Project Ancillary Agreements.  The Board’s, the Foundation’s and OSEP’s rights and 
obligations relating to the Project are set forth in this Adoption Agreement, and the following Ancillary 
Agreements (together with this Adoption Agreement, the “UNO Ancillary Agreements”, attached as 
Appendices hereof): 

(a) Appendix 1 – Facilitation Agreement; 

(b) Appendix 2 – Lease Agreement; 

(c) Appendix 3 – Sublease Agreement; 

(d) Appendix 4 – Thermal Services Agreement; 

(e) Appendix 5 – Facility Optimization Services Agreement; 

(f) Appendix 6 – Right of Use and Servitude Agreement; and 

(g) Appendix 7 - Non-Disturbance and Attornment Agreement. 

4. Exhibits.  The Exhibits attached hereto are hereby included and made part of this Adoption 
Agreement, subject to the terms and conditions of the CEA (the “Exhibits”): 

(a) Exhibit “A” – UNO Net Public Benefit Assurance Provisions; 

(b) Exhibit “B” – UNO’s Review of Net Public Benefit; and 

(c) Exhibit “C” – Continuing Financial Disclosures. 

5. Project SPE.  OSEP is an Affiliate of LAEP and has been formed as the Project SPE solely 
for the purpose of entering into the UNO Ancillary Agreements and performing the Work and Services 
thereunder. 

6. Reserved. 

7. Adoption of the CEA.  The terms and conditions of the CEA are adopted as if otherwise 
set forth herein.  Further, each of the Board, on behalf of UNO, and OSEP hereby acknowledges and agrees 
to be bound by the terms and conditions thereof as if each were a party thereto, it being understood that the 
Board, on behalf of UNO, shall abide by and be subject to the terms and conditions of the CEA applicable 
to the State, and OSEP shall abide by and be subject to the terms and conditions of the CEA applicable to 
LAEP.  Notwithstanding the foregoing, each of the State and LAEP acknowledges and agrees that any 
breach or default by the Board or OSEP hereunder or under any UNO Ancillary Agreement shall not 
constitute or be deemed to constitute a breach or default by the State or LAEP under the CEA, respectively. 

8. Continuing Disclosure Obligations.  During the Term of the Project, the Board, on behalf 
of UNO, shall deliver or cause to be delivered to OSEP within two hundred ten (210) days of the Board’s 
fiscal year end, comprehensive annual financial reports with supplemental information schedules with 
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respect to the Board and UNO, prepared in accordance with generally accepted accounting principles 
(“GAAP”) as prescribed by the Governmental Accounting Standards Board and audited by an independent 
certified public accountant or the Louisiana Legislative Auditor.  In addition, the Board, on behalf of UNO, 
shall cause to be delivered the information described in Exhibit “C.” 

9. Net Public Benefit.  Prior to entering into this Adoption Agreement and the UNO 
Ancillary Agreements, the Board, on behalf of UNO, has performed the independent review described in 
Section 6.6 of the CEA.  Specifically, the Board has caused to be performed an independent review of the 
anticipated Project Benefits and UNO Investment for the Project to confirm that (a) the UNO Investment 
for the Project will be for a public purpose that comports with the governmental purpose for which the 
Board has the legal authority to pursue, (b) the anticipated value of the benefits of the Project to the State 
and its citizens will exceed the value of the UNO Investment undertaken for the Project so that all 
expenditures by the Board, on behalf of UNO, will not be gratuitous donations and (c) the Board has a 
demonstrable, objective and reasonable expectation of receiving at least equivalent value in exchange for 
the UNO Investment for the Project.  A copy of such review is attached hereto as Exhibit “B”. 

10. Reserved. 

11. Reserved. 

12. Representations and Warranties. 

(a) State’s Representations.  As a material inducement to the Board, LAEP and 
OSEP to enter into the UNO Ancillary Agreements, without which neither the Board, LAEP nor OSEP 
would have entered into the UNO Ancillary Agreements, the State represents and warrants to the Board, 
LAEP and OSEP as of the Effective Date: 

i. The State’s obligations under this Agreement will be made for the public 
purpose of supporting the State’s current obligations and are part of a bargained for exchange with LAEP 
and OSEP. 

ii. The State has the requisite power and authority to enter into this 
Agreement and to carry out the terms hereof.  The Commissioner has the authority to execute this 
Agreement as the authorized representative of the State, and to bind the State to all the terms hereof as such 
may be applicable to the State. 

iii. This Agreement has been duly authorized, executed and delivered by the 
State and constitutes or will constitute, as applicable, a legal, valid and binding obligation of the State, 
enforceable in accordance with its terms. 

iv. The State has obtained with respect to this Agreement all approvals 
required by the State, consistent with the applicable law of the State. 

v. The State has taken or will take all necessary and proper action to authorize 
the execution, issuance and delivery of this Agreement and the performance of the State’s obligations 
hereunder. 

vi. The execution by the State of this Agreement, and the performance by the 
State of its obligations hereunder, are within the powers of the State, and will not violate any provisions of 
law applicable to the State. 
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vii. As of the Effective Date, the State is in full compliance with all terms and 
conditions of this Agreement and the CEA, and no event that would constitute an event of default by the 
State (as described herein or therein) with respect thereto has occurred or will occur as of the Effective 
Date. 

viii. To the State’s Knowledge, this Agreement contains no untrue or 
misleading statement of any material fact.  The State has no Knowledge of any material fact or circumstance 
that adversely affects or, so far as the State can now reasonably foresee, will adversely affect the financial 
condition of the State or its ability to perform its obligations under this Agreement or the CEA, that the 
State has not disclosed in writing to LAEP and OSEP. 

ix. The State agrees and acknowledges that (i) LAEP, OSEP and any 
Permitted LAEP Transferees will rely upon this Adoption Agreement when arranging financing for the 
Project and (ii) OSEP’s Financier will rely upon this Adoption Agreement in agreeing to finance all or any 
portion of the Project. 

(b) Board’s Representations.  As a material inducement to the State, LAEP and 
OSEP to enter into the UNO Ancillary Agreements, without which neither the State, LAEP nor OSEP 
would have entered into the UNO Ancillary Agreements, the Board represents and warrants to the State, 
LAEP and OSEP as of the Effective Date: 

i. The Board has performed with respect to the Project an analysis of the 
Project Benefits expected to be derived from the Project and such analysis projects a Net Public Benefit to 
the Board pursuant to Section 2.3 of the CEA.  Notwithstanding the foregoing representation in this 
Section 12(b)i., the Board will be entitled to reasonably rely upon any information and data provided by 
LAEP or OSEP in support of the Board’s analysis. 

ii. The Board’s obligations under the UNO Ancillary Agreements to which it 
is a party will be made for the public purpose of supporting the Board’s current obligations and are part of 
a bargained for exchange with LAEP and OSEP. 

iii. The Board, on behalf of UNO, has the requisite power and authority to 
enter into the UNO Ancillary Agreements to which it is a party and to carry out the terms hereof and thereof.  
The person(s) executing the UNO Ancillary Agreements to which the Board is a party as the authorized 
representative of the Board has the authority to undertake such actions, and to bind the Board, on behalf of 
UNO, to all the terms of such UNO Ancillary Agreements as such may be applicable to the Board. 

iv. Each UNO Ancillary Agreement to which the Board is a party has been 
duly authorized, executed and delivered by the Board, on behalf of UNO, and constitutes or will constitute, 
as applicable, a legal, valid and binding obligation of the Board, on behalf of UNO,, enforceable in 
accordance with its terms. 

v. The Board has obtained with respect to the UNO Ancillary Agreements 
all approvals required by the Board, consistent with the applicable law of the State. 

vi. The Board, on behalf of UNO, has taken or will take all necessary and 
proper action to authorize the execution, issuance and delivery of each UNO Ancillary Agreement to which 
it is a party, and the performance of the Board’s obligations hereunder and thereunder. 



UNO Adoption Agreement 
Page 5 
3692218v.6 

vii. The execution by the Board of the UNO Ancillary Agreements to which it 
is a party, and the performance by the Board, on behalf of UNO, of its obligations hereunder and thereunder, 
are within the powers of the Board, and will not violate any provisions of law applicable to the Board. 

viii. As of the Effective Date, the Board is in full compliance with all terms and 
conditions of the UNO Ancillary Agreements and the CEA, and no event that would constitute an event of 
default by the Board (as described herein or therein) with respect thereto has occurred or will occur as of 
the Effective Date. 

ix. To the Board’s Knowledge, none of the UNO Ancillary Agreements 
contain an untrue or misleading statement of any material fact.  The Board has no Knowledge of any 
material fact or circumstance that adversely affects or, so far as the Board can now reasonably foresee, will 
adversely affect the financial condition of the Board or UNO or its ability to perform its obligations under 
the UNO Ancillary Agreements to which it a party or the CEA, that Board has not disclosed in writing to 
the State, LAEP and OSEP.  All representations made herein by the Board, on behalf of UNO, are true and 
accurate and remain in full force and effect. 

x. The Board agrees and acknowledges that (i) LAEP, OSEP and any 
Permitted LAEP Transferees will rely upon the UNO Ancillary Agreements when arranging financing for 
the Project; and (ii) OSEP’s Financier will rely upon the UNO Ancillary Agreements in agreeing to finance 
all or any portion of the Project. 

(c) LAEP and OSEP Representations.  As a material inducement to the State and 
the Board to enter into the UNO Ancillary Agreements, without which neither the State nor the Board would 
have entered into the UNO Ancillary Agreements, LAEP and OSEP jointly and severally represent and 
warrant to the State and the Board as of the Effective Date: 

i. Each of LAEP and OSEP is a duly and legally organized Delaware limited 
liability company, in good standing under the laws of the state of Delaware and is qualified to do business 
and is in good standing in the State, and has all the requisite power and authority to enter into each UNO 
Ancillary Agreement to which it is a party and to carry out the terms hereof and thereof, with all powers 
and governmental licenses, authorization, qualifications, consents and approvals required to carry on its 
business in the State as now conducted or will acquire and possess all such required authority to carry on 
the business contemplated in the UNO Ancillary Agreements to which it is a party, and the officer or agent 
signing each UNO Ancillary Agreement to which it is a party has the authority to execute such UNO 
Ancillary Agreements as the authorized representative of LAEP and OSEP and to bind LAEP and OSEP, 
respectively, to all the terms hereof and thereof. 

ii. Each UNO Ancillary Agreement to which LAEP or OSEP is a party has 
been duly authorized, executed and delivered by LAEP or OSEP, as applicable, and constitutes legal, valid 
and binding obligations of LAEP or OSEP, as applicable, enforceable in accordance with its terms. 

iii. Each of LAEP and OSEP has taken all necessary and proper action to 
authorize the execution, issuance and delivery of each UNO Ancillary Agreement to which it is a party and 
any other documents required hereby or thereby, and the performance of their obligations hereunder and 
thereunder. 

iv. The execution of each UNO Ancillary Agreement to which LAEP or 
OSEP is a party and any other documents required hereby or thereby, and the performance by LAEP or 
OSEP of its obligations hereunder and thereunder, are within the powers of LAEP or OSEP, as applicable, 
and will not violate any provisions of any law, regulation, decree or governmental authorization applicable 
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to LAEP or OSEP, as applicable, or any agreements of LAEP or OSEP, as applicable, with any of its 
creditors. 

v. At the time of execution by LAEP or OSEP of a UNO Ancillary 
Agreement, LAEP or OSEP, as applicable, is in full compliance with all currently applicable terms and 
conditions hereof or thereof, and no event that would constitute an event of default by LAEP or OSEP (as 
described in such UNO Ancillary Agreement) with respect thereto has occurred or will occur as of such 
time. 

vi. Except as may be otherwise disclosed in writing, there is no action, suit, 
investigation or proceeding pending, or to LAEP’s or OSEP’s Knowledge threatened, against LAEP or 
OSEP before any court, arbitrator, or administrative or governmental body which could reasonably be 
expected to result in a material adverse change in LAEP’s or OSEP’s financial condition or operations, or 
in LAEP’s or OSEP’s ability to comply with its obligations under each UNO Ancillary Agreement to which 
it is a party or to participate in the transactions contemplated hereby or thereby. 

vii. To LAEP’s Knowledge, this Agreement contains no untrue or misleading 
statement of any material fact.  There is no material fact or circumstance known to LAEP that adversely 
affects or, so far as LAEP can now reasonably foresee, will adversely affect the financial condition of LAEP 
or its ability to perform its obligations under this Agreement or the CEA, that LAEP has not disclosed in 
writing to the State or the Board. 

viii. To OSEP’s Knowledge, none of the UNO Ancillary Agreements contain 
an untrue or misleading statement of any material fact.  There is no material fact or circumstance known to 
OSEP that adversely affects or, so far as OSEP can now reasonably foresee, will adversely affect the 
financial condition of OSEP or its ability to perform its obligations under the UNO Ancillary Agreements 
to which it is a party or the CEA, that LAEP has not disclosed in writing to the State or the Board. 

ix. All representations made herein by LAEP and OSEP are true and accurate 
and remain in full force and effect. 

x. Each of LAEP and OSEP certifies that it has no outstanding audit issues 
or findings. 

13. Reserved. 

14. Notices.  Any Notice required or permitted to be given under or in connection with this 
Agreement shall be in writing and shall be delivered by:  (i) hand-delivered by courier, with signed receipt; 
(ii) mailed through the United States Postal Service, postage prepaid, first-class, with return receipt 
requested; or (iii) delivered by private, commercial carrier, such as Federal Express, with signature for 
delivery.  All such communications shall be delivered to the officer, agent or representative (or their 
respective successor) identified in ARTICLE 16 of the CEA with respect to the State and LAEP and this 
Section with respect to the other Parties at the address set forth below, or to such other Person and address 
as may be subsequently designated by such Party upon five (5) days written Notice to the other Parties. 
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To the Board or UNO: Board of Supervisors 
University of Louisiana System 
1201 N. Third Street, Suite 7-300 
Baton Rouge, Louisiana  70802 
Attention:   Vice President for Business and Finance 
Telephone:  (225) 342-6950 

and: University of New Orleans 
Office of the President 
2000 Lakeshore Drive 
New Orleans, Louisiana 70148 
Attention:  President 
Telephone:  [●] 

with a copy to: DeCuir, Clark & Adams, L.L.P. 
732 North Blvd.  
Baton Rouge, Louisiana 70802 
Attention:  Brandon DeCuir 
Telephone:  (225) 346-8716 

and: Jones Walker, LLP 
 445 North Blvd., Suite 800 
 Baton Rouge, Louisiana 70802 
 Attention: Matt Kern 
 Telephone: (225) 248-2000  

To OSEP: Orleans Sustainable Energy Partners, LLC 
8555 United Plaza Boulevard, Suite 201 
Baton Rouge, Louisiana  70809 
Attention:  Melissa Samuel 
Telephone:  (225) 706-2207 

with a copy to: Fishman Haygood LLP 
100 North Street, Suite 800 
Baton Rouge, Louisiana  70802 
Attention:  Scott D. Chenevert 
Telephone:  (225) 706-4040 

To OSEP’s Financier: Hancock Whitney Bank – Corporate Trust 
445 North Boulevard, Suite 201 
Baton Rouge, LA 70802 
Attention:  John C. Shiroda 
Telephone:  (225) 248-7407 
Facsimile:  (225) 248-7469 

15. Assignment.  No Party will assign or otherwise transfer its rights or obligations under this 
Adoption Agreement except in accordance with the provisions of ARTICLE 9 of the CEA. 

16. Governing Law; Dispute Resolution.  This Adoption Agreement, and all matters arising 
out of or relating to it shall be construed in accordance with and governed by the laws of the State of 
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Louisiana.  Any Dispute arising under or related to this Adoption Agreement or the Project will be resolved 
pursuant to the dispute resolution provisions contained in Article 14 of the CEA. 

17. Counterparts.  This Adoption Agreement may be executed in counterparts, each of which 
will be deemed an original and all of which will constitute one agreement.  The signatures of any Party to 
a counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  Digital 
signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, e-mail 
or other electronic means will be binding and considered folly effective as if they were authentic original 
signatures. 
 

[SIGNATURE PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, the Parties have executed this Adoption Agreement as of the 
day and year first above written. 

 STATE OF LOUISIANA 
 
 
By:       
Name:       
Title:       
 
 
THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 
 
 
By:       
Name:       
Title:       
 
 
[●] 
 
 
By:       
Name:       
Title:       
 
 
LA ENERGY PARTNERS, LLC 
 
 
By:       
Name:       
Title:       

  
 
 

 
 
ORLEANS SUSTAINABLE ENERGY 
PARTNERS, LLC 
 
 
By:       
Name:       
Title:       
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FACILITATION AGREEMENT 
 

This FACILITATION AGREEMENT (this “Facilitation Agreement”) dated effective [●], 2022 
(the “Effective Date”), by THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF 
LOUISIANA SYSTEM, a public constitutional corporation organized and existing under the laws of the 
State (the “Board”), acting on behalf of and for the benefit of the University of New Orleans (“UNO”); 
[●], a Louisiana [●] and wholly-owned subsidiary of the University of New Orleans Research and 
Technology Foundation (“Foundation”); LA ENERGY PARTNERS, LLC, a Delaware limited liability 
company (“LAEP”); and ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC, a Delaware 
limited liability company (“OSEP”).  Each of the Board, Foundation, LAEP and OSEP is sometimes 
individually or collectively referred to as a “Party” or the “Parties”. 
 

RECITALS 

WHEREAS, the State of Louisiana (the “State”) and LAEP have entered into a Cooperative 
Endeavor Agreement dated September 27, 2019 (the “CEA”), which establishes a framework pursuant to 
which the State and LAEP may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for conservation measures for facilities owned or controlled by the State or State 
Entities through the provision of Work and Services by LAEP, directly or indirectly through Affiliates of 
LAEP; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and UNO is a 
higher education institution under the supervision and control of the Board ; 

WHEREAS, pursuant to ARTICLE 6 of the CEA and that certain Adoption Agreement dated as 
of the Effective Date by and among the State, the Board, Foundation, LAEP and OSEP, the State and the 
Parties desire to enter into the Project described in Section 2 below; and 

WHEREAS, pursuant to the Project, OSEP will provide certain Work and Services to the Board 
and UNO under the terms and conditions of the CEA and the UNO Ancillary Agreements described in 
Section 3 below. 

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth below, 
the Parties, each intending to be legally bound, hereby agree as follows: 

1. Defined Terms; Adoption and Conflicts. 

(a) Capitalized terms used but not otherwise defined in this Facilitation Agreement 
have the meanings ascribed to them in Exhibit “A” hereto or Exhibit “A” to the CEA.  Defined terms will 
be given their common and ordinary meanings when they appear uncapitalized in the text.  Undefined terms 
will be given their common and ordinary meanings pursuant to custom and industry parlance.  
Notwithstanding the foregoing, any terms defined in this Facilitation Agreement or Exhibit “A” hereto that 
conflict with the definition provided in Exhibit “A” of the CEA shall have the meanings provided herein 
or Exhibit “A” hereto. 

(b) The terms and conditions of the CEA, the Adoption Agreement and the Facilitation 
Agreement are adopted as if otherwise set forth herein.  To the extent any part of this Agreement and the 
CEA, the Adoption Agreement or the Facilitation Agreement conflict this Agreement shall govern. 
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2. Exhibits.  The Exhibits attached hereto are hereby included and made part of this 
Facilitation Agreement, subject to the terms and conditions of the CEA (the “Exhibits”): 

(a) Exhibit “A” – Defined Terms; 

(b) Exhibit “B” – Payment Terms; 

(c) Exhibit “C” – Termination Fee; 

(d) Exhibit “D” – Term and Termination Events; 

(e) Exhibit “E” – Tax Allocation; and 

(f) Exhibit “F” – Component Parts of Improvements and Related Costs. 

3. Foundation.  Foundation’s parent, the University of New Orleans Research and 
Technology Foundation, is a Louisiana nonprofit corporation formed exclusively to promote, assist and 
benefit the mission of UNO, and whose mission includes, but is not limited to, holding and conveying real 
estate or other property necessary for or in furtherance of UNO’s instruction, research and public service 
missions.  Foundation was formed by the University of New Orleans Research and Technology Foundation 
solely to effect the Project. 

4. Budget Allocation; Appropriation. 

(a) The Board covenants and agrees that during the Term it will allocate to the UNO 
Investment an amount at least equal to the sum of the Annual Utility Savings and the Annual Operation and 
Maintenance Savings. 

(b) The continuation of the Project is contingent upon the appropriation of funds by 
the Legislature to fulfill the Board’s obligations hereunder.  If, as determined by the Board, the Legislature 
fails to appropriate sufficient monies to provide for the continuation of the Project, the Board may terminate 
the Project and the UNO Ancillary Agreements on the last day of the fiscal year for which funds have been 
appropriated pursuant to the Facilitation Agreement.  Such termination shall be without penalty or expense 
to the Board, except for payment of the Board’s portion of the Termination Fee pursuant to Exhibit “C”.  
The Board agrees that each budget proposed by the Board to the Legislature (made through the Louisiana 
Board of Regents) during the Term will include funds necessary for the UNO Investment for the Project, 
and to use its best efforts to effect the necessary appropriations for funds necessary for the UNO Investment, 
but makes no representations, warranties or covenants, express or implied, that the Legislature will make 
such appropriations. 

5. Rating Cooperation.  The Board, on behalf of UNO, agrees to take such actions and 
otherwise cooperate with any request by OSEP to assist OSEP’s attempt to obtain and maintain an 
Acceptable Rating from an Acceptable Rating Agency for the financing from OSEP’s Financier. 

6. Tax Benefits.  The Board, on behalf of UNO, agrees to allocate to OSEP the energy 
efficient commercial buildings tax deduction codified in 26 U.S.C. § 179D, as amended from time to time, 
including, but not limited to the Inflation Reduction Act of 2022 amendments.  Upon OSEP’s submission 
of a tax deduction allocation letter to the Board in accordance with applicable Internal Revenue Service 
rules, the Board, on behalf of UNO, shall execute such allocation letter and return the same to OSEP.  The 
Parties agree to use commercially reasonable efforts to give effect to this provision. 
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7. Improvement Contingencies and Savings. 

(a) Exhibit “F” hereto identifies the component parts comprising the Plant 
Improvements and the Facility Optimization Services, and classifies them as either 
“Variable/Reimbursable” or “Fixed/Stipulated,” and includes a joint contingency for all such 
Improvements.  To the extent any costs classified as “Variable/Reimbursable” are less than the amounts set 
forth on Exhibit “F”, such savings shall be included in, and utilized per, the joint contingency amount.  To 
the extent any costs classified as “Variable/Reimbursable” are greater than the amounts set forth on 
Exhibit “F”, such deficits shall reduce the joint contingency amount.  The joint contingency shall be 
available to cover those costs of the Plant Improvements and the Facility Optimization Services considered 
“Variable/Reimbursable” and pay for any other additional and unexpected costs related thereto, and cannot 
be used to pay or reimburse Lessee or OSEP for costs classified as “Fixed/Stipulated.” 

(b) Within thirty (30) days of Substantial Completion of the later of Plant 
Improvements and the Facility Optimization Services, UNO Representatives and OSEP Representatives 
will meet to review the completed Work and costs for all “Variable/Reimbursable” items thereof.  If the 
aggregate costs for the “Variable/Reimbursable” items incurred to complete the Plant Improvements and 
the Facility Optimization Services are less than the aggregate costs for those items identified in Exhibit “F” 
hereto, including the joint contingency amount, such difference shall be deemed “savings” and shall be 
shared between the Board and OSEP as follows:  (i) the first $100,000 shall be allocated to the Board for 
the benefit of UNO; and (ii) any amounts in excess of $100,000 shall be allocated equally between the 
Board for the benefit of UNO and OSEP; provided, that all “savings” allocated to the Board on behalf of 
UNO shall be held by OSEP and made solely available for reinvestment at the Campus into additional 
energy conservation and efficiency or infrastructure improvements at the Board’s discretion. 

8. Tax Allocation.  As described in Exhibit “E”, it is the intention of the Parties that for 
Federal income tax purposes only, possession and all of the benefits of ownership with respect to all of the 
Leased Property is hereby conveyed by the Board, on behalf of UNO, to the Foundation, and then by the 
Foundation to OSEP for the Term, and the Parties agree to cooperate and sign additional documents to 
affect this intent; provided, however, that neither Board nor Foundation makes any representation or 
warranty regarding the Federal income tax treatment for the Project, and in no event will the Board or 
Foundation have any liability to OSEP with respect to any Federal income taxes payable by OSEP arising 
from the Project.  For property, ad valorem and any other similar taxes, title to the Leased Property will 
remain with the Board. 

9. Representations and Warranties. 

(a) Board’s Representations.  As a material inducement to Foundation, LAEP and 
OSEP to enter into the UNO Ancillary Agreements, without which neither Foundation, LAEP nor OSEP 
would have entered into the UNO Ancillary Agreements, the Board represents and warrants to Foundation, 
LAEP and OSEP as of the Effective Date: 

i. The Board has performed with respect to the Project an analysis of the 
Project Benefits expected to be derived from the Project and such analysis projects a Net Public Benefit to 
the Board pursuant to Section 2.3 of the CEA.  Notwithstanding the foregoing representation in this 
Section 12(b)i., the Board will be entitled to reasonably rely upon any information and data provided by 
LAEP or OSEP in support of the Board’s analysis. 
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ii. The Board’s obligations under the UNO Ancillary Agreements to which it 
is a party will be made for the public purpose of supporting the Board’s current obligations and are part of 
a bargained for exchange with LAEP and OSEP. 

iii. The Board, on behalf of UNO, has the requisite power and authority to 
enter into the UNO Ancillary Agreements to which it is a party and to carry out the terms hereof and thereof.  
The person(s) executing the UNO Ancillary Agreements to which the Board is a party as the authorized 
representative of the Board has the authority to undertake such actions, and to bind the Board, on behalf of 
UNO, to all the terms of such UNO Ancillary Agreements as such may be applicable to the Board. 

iv. Each UNO Ancillary Agreement to which the Board is a party has been 
duly authorized, executed and delivered by the Board, on behalf of UNO, and constitutes or will constitute, 
as applicable, a legal, valid and binding obligation of the Board, on behalf of UNO,, enforceable in 
accordance with its terms. 

v. The Board has obtained with respect to the UNO Ancillary Agreements 
all approvals required by the Board, consistent with the applicable law of the State. 

vi. The Board, on behalf of UNO, has taken or will take all necessary and 
proper action to authorize the execution, issuance and delivery of each UNO Ancillary Agreement to which 
it is a party, and the performance of the Board’s obligations hereunder and thereunder. 

vii. The execution by the Board of the UNO Ancillary Agreements to which it 
is a party, and the performance by the Board, on behalf of UNO, of its obligations hereunder and thereunder, 
are within the powers of the Board, and will not violate any provisions of law applicable to the Board. 

viii. As of the Effective Date, the Board is in full compliance with all terms and 
conditions of the UNO Ancillary Agreements and the CEA, and no event that would constitute an event of 
default by the Board (as described herein or therein) with respect thereto has occurred or will occur as of 
the Effective Date. 

ix. To the Board’s Knowledge, none of the UNO Ancillary Agreements 
contain an untrue or misleading statement of any material fact.  The Board has no Knowledge of any 
material fact or circumstance that adversely affects or, so far as the Board can now reasonably foresee, will 
adversely affect the financial condition of the Board or UNO or its ability to perform its obligations under 
the UNO Ancillary Agreements to which it a party or the CEA, that Board has not disclosed in writing to 
Foundation, LAEP and OSEP.  All representations made herein by the Board, on behalf of UNO, are true 
and accurate and remain in full force and effect. 

x. The Board agrees and acknowledges that (i) LAEP, OSEP and any 
Permitted LAEP Transferees will rely upon the UNO Ancillary Agreements when arranging financing for 
the Project; and (ii) OSEP’s Financier will rely upon the UNO Ancillary Agreements in agreeing to finance 
all or any portion of the Project. 

(b) LAEP and OSEP Representations.  As a material inducement to the Board and 
the Foundation to enter into the UNO Ancillary Agreements, without which neither the Board nor the 
Foundation would have entered into the UNO Ancillary Agreements, LAEP and OSEP jointly and severally 
represent and warrant to the Board and the Foundation as of the Effective Date: 
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i. Each of LAEP and OSEP is a duly and legally organized Delaware limited 
liability company, in good standing under the laws of the state of Delaware and is qualified to do business 
and is in good standing in the State, and has all the requisite power and authority to enter into each UNO 
Ancillary Agreement to which it is a party and to carry out the terms hereof and thereof, with all powers 
and governmental licenses, authorization, qualifications, consents and approvals required to carry on its 
business in the State as now conducted or will acquire and possess all such required authority to carry on 
the business contemplated in the UNO Ancillary Agreements to which it is a party, and the officer or agent 
signing each UNO Ancillary Agreement to which it is a party has the authority to execute such UNO 
Ancillary Agreements as the authorized representative of LAEP and OSEP and to bind LAEP and OSEP, 
respectively, to all the terms hereof and thereof. 

ii. Each UNO Ancillary Agreement to which LAEP or OSEP is a party has 
been duly authorized, executed and delivered by LAEP or OSEP, as applicable, and constitutes legal, valid 
and binding obligations of LAEP or OSEP, as applicable, enforceable in accordance with its terms. 

iii. Each of LAEP and OSEP has taken all necessary and proper action to 
authorize the execution, issuance and delivery of each UNO Ancillary Agreement to which it is a party and 
any other documents required hereby or thereby, and the performance of their obligations hereunder and 
thereunder. 

iv. The execution of each UNO Ancillary Agreement to which LAEP or 
OSEP is a party and any other documents required hereby or thereby, and the performance by LAEP or 
OSEP of its obligations hereunder and thereunder, are within the powers of LAEP or OSEP, as applicable, 
and will not violate any provisions of any law, regulation, decree or governmental authorization applicable 
to LAEP or OSEP, as applicable, or any agreements of LAEP or OSEP, as applicable, with any of its 
creditors. 

v. At the time of execution by LAEP or OSEP of a UNO Ancillary 
Agreement, LAEP or OSEP, as applicable, is in full compliance with all currently applicable terms and 
conditions hereof or thereof, and no event that would constitute an event of default by LAEP or OSEP (as 
described in such UNO Ancillary Agreement) with respect thereto has occurred or will occur as of such 
time. 

vi. Except as may be otherwise disclosed in writing, there is no action, suit, 
investigation or proceeding pending, or to LAEP’s or OSEP’s Knowledge threatened, against LAEP or 
OSEP before any court, arbitrator, or administrative or governmental body which could reasonably be 
expected to result in a material adverse change in LAEP’s or OSEP’s financial condition or operations, or 
in LAEP’s or OSEP’s ability to comply with its obligations under each UNO Ancillary Agreement to which 
it is a party or to participate in the transactions contemplated hereby or thereby. 

vii. To LAEP’s Knowledge, this Agreement contains no untrue or misleading 
statement of any material fact.  There is no material fact or circumstance known to LAEP that adversely 
affects or, so far as LAEP can now reasonably foresee, will adversely affect the financial condition of LAEP 
or its ability to perform its obligations under this Agreement or the CEA, that LAEP has not disclosed in 
writing to the Board or the Foundation. 

viii. To OSEP’s Knowledge, none of the UNO Ancillary Agreements contain 
an untrue or misleading statement of any material fact.  There is no material fact or circumstance known to 
OSEP that adversely affects or, so far as OSEP can now reasonably foresee, will adversely affect the 
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financial condition of OSEP or its ability to perform its obligations under the UNO Ancillary Agreements 
to which it is a party or the CEA, that LAEP has not disclosed in writing to the Board, or the Foundation. 

ix. All representations made herein by LAEP and OSEP are true and accurate 
and remain in full force and effect. 

x. Each of LAEP and OSEP certifies that it has no outstanding audit issues 
or findings. 

(c) Foundation Representations.  As a material inducement to the Board, LAEP and 
OSEP to enter into the UNO Ancillary Agreements, without which neither the Board, LAEP nor OSEP 
would have entered into the UNO Ancillary Agreements, Foundation represents and warrants to the Board, 
LAEP and OSEP as of the Effective Date: 

i. Foundation is a duly and legally organized Louisiana [●], in good standing 
under the laws of the State, and has all the requisite power and authority to enter into each UNO Ancillary 
Agreement to which it is a party and to carry out the terms hereof and thereof, with all powers and 
governmental licenses, authorization, qualifications, consents and approvals required to carry on its 
business in the State as now conducted or will acquire and possess all such required authority to carry on 
the business contemplated in the UNO Ancillary Agreements to which it is a party, and the officer or agent 
signing each UNO Ancillary Agreement to which it is a party has the authority to execute such UNO 
Ancillary Agreements as the authorized representative of Foundation and to bind Foundation to all the terms 
hereof and thereof.  Foundation is permitted to lease the Leased Property from the Board pursuant to 
La.R.S. 17:3361. 

ii. Each UNO Ancillary Agreement to which Foundation is a party has been 
duly authorized, executed and delivered by Foundation and constitutes legal, valid and binding obligations 
of Foundation, enforceable in accordance with its terms. 

iii. Foundation has taken all necessary and proper action to authorize the 
execution, issuance and delivery of each UNO Ancillary Agreement to which it is a party and any other 
documents required hereby or thereby, and the performance of their obligations hereunder and thereunder. 

iv. The execution of each UNO Ancillary Agreement to which Foundation is 
a party and any other documents required hereby or thereby, and the performance by Foundation of its 
obligations hereunder and thereunder, are within the powers of Foundation and will not violate any 
provisions of any law, regulation, decree or governmental authorization applicable to Foundation or any 
agreements of Foundation with any of its creditors. 

v. At the time of execution by Foundation of a UNO Ancillary Agreement, 
Foundation is in full compliance with all currently applicable terms and conditions hereof or thereof, and 
no event that would constitute an event of default by Foundation (as described in such UNO Ancillary 
Agreement) with respect thereto has occurred or will occur as of such time. 

vi. Except as may be otherwise disclosed in writing, there is no action, suit, 
investigation or proceeding pending, or to Foundation’s Knowledge threatened, against Foundation before 
any court, arbitrator, or administrative or governmental body which could reasonably be expected to result 
in a material adverse change in Foundation’s financial condition or operations, or in Foundation’s ability 
to comply with its obligations under each UNO Ancillary Agreement to which it is a party or to participate 
in the transactions contemplated hereby or thereby. 
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vii. To Foundation’s Knowledge, none of the UNO Ancillary Agreements 
contain an untrue or misleading statement of any material fact.  There is no material fact or circumstance 
known to Foundation that adversely affects or, so far as Foundation can now reasonably foresee, will 
adversely affect the financial condition of Foundation or its ability to perform its obligations under the UNO 
Ancillary Agreements to which it is a party or the CEA, that Foundation has not disclosed in writing to the 
Board, LAEP or OSEP.  All representations made herein by Foundation are true and accurate and remain 
in full force and effect. 

viii. Foundation certifies that it has no outstanding audit issues or findings. 

10. Indemnification.  In addition to the indemnification obligations of LAEP set forth in 
Section 13.3 of the CEA, each of the Board, the Foundation and OSEP agree to indemnify the OSEP 
Indemnitees, the Foundation Indemnitees and the UNO Indemnitees, respectively, as follows: 

(a) Indemnification by the Board.  To the extent permitted by law, the Board will 
indemnify, defend and hold harmless the Foundation Indemnitees and the OSEP Indemnitees from and 
against any and all Losses, to the extent arising, directly or indirectly, from or in connection with (i) any 
breach by the Board of its obligations, covenants, representations or warranties contained in any UNO 
Ancillary Agreement; (ii) any negligent actions or negligent omissions by the Board or a Board Person in 
connection with the Board’s performance of the UNO Ancillary Agreements; (iii) any Hazardous Materials 
introduced onto, or Environmental Condition created at, a Covered Facility other than Hazardous Materials 
introduced or Environmental Conditions created by OSEP or a OSEP Person, including the Excluded 
Environmental Conditions; or (iv) any claims arising from or based on the violation by the Board or a Board 
Person of Applicable Legal Requirements in connection with the performance of the Board’s obligations 
under the UNO Ancillary Agreements.  Notwithstanding any provision to the contrary, if there is joint, 
concurrent or contributing fault, negligence, gross negligence or intentional misconduct by Foundation, any 
Foundation Indemnitee, OSEP or any OSEP Indemnitee, as determined through a final adjudication, 
including any appeals, then the Board’s indemnity obligations hereunder will be limited to the proportionate 
fault of the Board or any Board Persons. 

(b) Indemnification by Foundation.  Foundation will indemnify, defend and hold 
harmless the UNO Indemnitees and the OSEP Indemnitees from and against any and all Losses, to the 
extent arising, directly or indirectly, from or in connection with (i) any breach by Foundation of its 
obligations, covenants, representations or warranties contained in any UNO Ancillary Agreement; (ii) any 
negligent actions or negligent omissions by Foundation or a Foundation Person in connection with 
Foundation’s performance of the UNO Ancillary Agreements; or (iii) any claims arising from or based on 
the violation by Foundation or a Foundation Person of Applicable Legal Requirements in connection with 
the performance of Foundation’s obligations under the UNO Ancillary Agreements. Notwithstanding any 
provision to the contrary, if there is joint, concurrent or contributing fault, negligence, gross negligence or 
intentional misconduct by the Board, UNO, any UNO Indemnitee, OSEP or any OSEP Indemnitee, as 
determined through a final adjudication, including any appeals, then Foundation’s indemnity obligations 
hereunder will be limited to the proportionate fault of Foundation or any Foundation Persons. 

(c) Indemnification by OSEP.  OSEP will indemnify, defend and hold harmless the 
UNO Indemnitees and the Foundation Indemnitees from and against any and all Losses to the extent arising, 
directly or indirectly, from or in connection with (i) any breach by OSEP of its obligations, covenants, 
representations or warranties contained in any UNO Ancillary Agreement; (ii) any negligent actions or 
negligent omissions by OSEP or a OSEP Person in connection with OSEP’s performance of the UNO 
Ancillary Agreements; (iii) any Hazardous Materials introduced onto, or Environmental Condition created 
at, the Campus by OSEP or a OSEP Person; or (iv) any claims arising from or based on the violation by 
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OSEP or a OSEP Person of Applicable Legal Requirements in connection with the performance of OSEP’s 
obligations under the UNO Ancillary Agreements.  Notwithstanding any provision to the contrary, if there 
is joint, concurrent or contributing fault, negligence, gross negligence or intentional misconduct by the 
Board, UNO, any UNO Indemnitee, Foundation or any Foundation Indemnitee, as determined through a 
final adjudication, including any appeals, then OSEP’s indemnity obligations hereunder will be limited to 
the proportionate fault of OSEP or any OSEP Persons. 

11. Notices.  Any Notice required or permitted to be given under or in connection with this 
Facilitation Agreement shall be in writing and shall be delivered by:  (i) hand-delivered by courier, with 
signed receipt; (ii) mailed through the United States Postal Service, postage prepaid, first-class, with return 
receipt requested; or (iii) delivered by private, commercial carrier, such as Federal Express, with signature 
for delivery.  All such communications shall be delivered to the officer, agent or representative (or their 
respective successor) identified in ARTICLE 16 of the CEA with respect to the State and LAEP and this 
Section with respect to the other Parties at the address set forth below, or to such other Person and address 
as may be subsequently designated by such Party upon five (5) days written Notice to the other Parties. 

To the Board or UNO: Board of Supervisors 
University of Louisiana System 
1201 N. Third Street, Suite 7-300 
Baton Rouge, Louisiana  70802 
Attention:   Vice President for Business and Finance 
Telephone:  (225) 342-6950 

and: University of New Orleans 
Office of the President 
2000 Lakeshore Drive 
New Orleans, Louisiana 70148 
Attention:  President 
Telephone:  [●] 

with a copy to: DeCuir, Clark & Adams, L.L.P. 
732 North Blvd.  
Baton Rouge, Louisiana 70802 
Attention:  Brandon DeCuir 
Telephone:  (225) 346-8716 

and: Jones Walker, LLP 
 445 North Blvd., Suite 800 
 Baton Rouge, Louisiana 70802 
 Attention: Matt Kern 
 Telephone: (225) 248-2000  

To Foundation: [●] 
[●] 
[●] 
[●] 
Attention:  [●] 
Telephone:  [●] 
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with a copy to: Baker Donelson 
201 St. Charles Avenue, Suite 3600  
New Orleans, Louisiana 70170 
Attention:  Chip Leyens 
Telephone:  (504) 566-8628 

and: Jones Walker, LLP 
 445 North Blvd., Suite 800 
 Baton Rouge, Louisiana 70802 
 Attention: Matt Kern 
 Telephone: (225) 248-2000 

To OSEP: Orleans Sustainable Energy Partners, LLC 
8555 United Plaza Boulevard, Suite 201 
Baton Rouge, Louisiana  70809 
Attention:  Melissa Samuel 
Telephone:  (225) 706-2207 

with a copy to: Fishman Haygood LLP 
100 North Street, Suite 800 
Baton Rouge, Louisiana  70802 
Attention:  Scott D. Chenevert 
Telephone:  (225) 706-4040 

12. Assignment.  No Party will assign or otherwise transfer its rights or obligations under this 
Facilitation Agreement except in accordance with the provisions of ARTICLE 9 of the CEA. 

13. Governing Law; Dispute Resolution.  This Facilitation Agreement, and all matters 
arising out of or relating to it shall be construed in accordance with and governed by the laws of the State 
of Louisiana.  Any Dispute arising under or related to this Facilitation Agreement or the Project will be 
resolved pursuant to the dispute resolution provisions contained in Article 14 of the CEA. 

14. Counterparts.  This Facilitation Agreement may be executed in counterparts, each of 
which will be deemed an original and all of which will constitute one agreement.  The signatures of any 
Party to a counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  
Digital signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, 
e-mail or other electronic means will be binding and considered folly effective as if they were authentic 
original signatures. 
 

[SIGNATURE PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, the Parties have executed this Facilitation Agreement as of 
the day and year first above written. 

 THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 
 
 
By:       
Name:       
Title:       
 
 
[●] 
 
 
By:       
Name:       
Title:       
 
 
LA ENERGY PARTNERS, LLC 
 
 
By:       
Name:       
Title:       

  
 
 

 
 
ORLEANS SUSTAINABLE ENERGY 
PARTNERS, LLC 
 
 
By:       
Name:       
Title:       
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EXHIBIT “A” 

DEFINED TERMS 

“Acceptable Rating” means a rating equivalent to ____ or better from Moody’s or a rating of ___ 
or better from S&P. 

“Acceptable Rating Agency” means a nationally recognized statistical rating organization that is 
also an Acceptable Rating Organization as recognized by the National Association of Insurance 
Commissioners for rating transactions of the type evidenced by the loan documents evidencing such 
financing. 

“Adoption Agreement” means, for the UNO Project, the Adoption Agreement entered into by and 
among the State, the Board on behalf of UNO, the Foundation, LAEP, and OSEP. 

“Annual Costs” means the costs computed pursuant to Section 8 of Exhibit “C” to the Adoption 
Agreement. 

“Annual FOSA Charges” means the aggregate amount of FOSA Charges paid by the Board, on 
behalf of UNO, during a Service Year. 

“Annual FOSA Infrastructure Savings” means the amount shown as the “FOSA Infrastructure 
Savings” for the applicable Service Year in Figure 3 of Exhibit “B” to the Adoption Agreement. 

“Annual FOSA Operation and Maintenance Savings” means the amount shown as the “FOSA 
Operation and Maintenance Savings” for the applicable Service Year in Figure 2 of Exhibit “B” to the 
Adoption Agreement. 

“Annual Infrastructure Savings” means the sum of the Annual FOSA Infrastructure Savings and 
Annual Lease Infrastructure Savings for the applicable Service Year set forth in Figure 3 to Exhibit “B” 
to the Adoption Agreement. 

“Annual Lease Infrastructure Savings” means the amount shown as the “Lease Infrastructure 
Savings” for the applicable Service Year in Figure 3 of Exhibit “B” to the Adoption Agreement. 

“Annual Lease Operation and Maintenance Savings” means the amount shown as the “Lease 
Operation and Maintenance Savings” for the applicable Service Year in Figure 2 of Exhibit “B” to the 
Adoption Agreement. 

“Annual Net Public Benefit Deficit” means the greater of (i) the shortfall amount with respect to 
the absence of a Net Public Benefit pursuant to Section 10 of Exhibit “B” to the Adoption Agreement or 
(ii) the shortfall amount with respect to Annual Utility Savings when such Annual Utility Savings is less 
than the amount of the applicable Guaranteed Annual Utility Savings set forth in Figure 5 to Exhibit “B” 
to the Adoption Agreement. 
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“Annual Operation and Maintenance Savings” means the sum of the Annual FOSA Operation and 
Maintenance Savings and Annual Lease Operation and Maintenance Savings amounts for the applicable 
Service Year set forth in Figure 2 to Exhibit “B” to the Adoption Agreement. 

“Annual Savings” means the savings computed pursuant to Section 2 of Exhibit “B” to the 
Adoption Agreement. 

“Annual Thermal Services Charges” means the aggregate amount of Thermal Services Charges 
paid by the Board, on behalf of UNO, during a Service Year. 

“Annual Utility Savings” means the amount of savings measured and verified by OSEP for the 
applicable Service Year in accordance with the UNO Measurement and Verification Plan. 

“Annual Value of Earned Prepaid Rent” means the amount for the applicable Service Year set forth 
in Figure 4 to Exhibit “B” to the Adoption Agreement. 

“Assigned Service Contract” means that certain [Maintenance Contract] dated [●] by and between 
UNO and [ABM Industries]. 

“Bernhard Connect” means the proprietary software developed and owned by an Affiliate of OSEP, 
and sublicensed by OSEP to the Board, on behalf of UNO, pursuant to the terms and conditions of the 
Thermal Services Agreement. 

“BMCC” means Bernhard MCC, LLC, a Delaware limited liability company and Affiliate of 
OSEP. 

“Board” means the Board of Supervisors for the University of Louisiana System, a Louisiana public 
constitutional corporation, and its successors and assigns, acting on behalf of the University. 

“Board Representative” means an individual appointed by the Board to serve as its representative 
under a Contract Document. The Board Representative shall be the President of the Board, or his or her 
designee or any other representative designated by the Board. There shall only be one (1) Board 
Representative with respect to all of the UNO Ancillary Agreements.  The Board Representative shall be 
separate and distinct from the UNO Representatives who shall have authority and responsibility with 
respect to the oversight and delivery of the Work and Services by OSEP. 

“Business Day” means a day other than a Saturday, Sunday or day on which Federal Reserve 
member banks in Louisiana are authorized to close. 

“Campus” means, collectively, the Main Campus and the East Campus.  

“Campus Buildings” means all Existing Campus Buildings and Future Campus Buildings, and 
specifically does not include any other buildings and improvements wherever located that will not receive 
Thermal Energy from the Plants. 

“CEA” means the Cooperative Endeavor Agreement by and between LAEP and the State dated 
September 27, 2019, as may be amended from time to time in accordance therewith. 
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“Central Utilities Plant” means the improvements located on the Campus identified as such on 
Exhibit “A” to the Lease. 

“Claimant” means any Party having a Dispute with another Party. 

“Commercial Operations Date” means [●], 2022, which is the date that OSEP will become 
obligated to provide the Campus Buildings with Thermal Services pursuant to the Thermal Services 
Agreement. 

“Commissioner” means the State Commissioner of Administration. 

“Covered Assets” means collectively Covered Energy Assets and Covered Non-Energy Assets. 

“Covered Energy Assets” means those assets located within the Plants that are necessary to produce 
Thermal Energy, including any renewals and replacements thereof regardless of the Party responsible for 
such renewal or replacement.  The Covered Energy Assets existing as of the Effective Date are set forth 
and identified as such on Exhibit “E” to the Lease.  For avoidance of doubt, OSEP has only the following 
obligations and responsibilities with respect to Covered Energy Assets:  (i) Operation and Maintenance 
Services; (ii) Maintenance Repairs; (iii) Renewal/Replacement Work for Defective Covered Energy 
Assets; (iv) maintain property insurance as provided in Exhibit “E” to the CEA; and (v) risk of loss due to 
a Casualty Event. 

“Covered Facilities” means the Plants and those Campus Buildings in which either Operation and 
Maintenance Services will be performed or Facility Optimization Services will be made, as further 
identified in Exhibit “E” to the Lease and Schedule 2 to the FOSA, respectively. 

“Covered Non-Energy Assets” means those assets located within or outside the Plants that are not 
necessary to produce Thermal Energy, including any renewals and replacements thereof regardless of the 
Party responsible for such renewal or replacement.  The Covered Non-Energy Assets existing as of the 
Effective Date are set forth and identified as such on Exhibit “E” to the Lease.  For avoidance of doubt, 
OSEP has only the following obligations and responsibilities with respect to Covered Non-Energy Assets:  
(i) Operation and Maintenance Services; and (ii) Maintenance Repairs. 

“Dispute” means any dispute arising out of or relating to any Contract Document. 

“East Campus” means the improvements owned or operated by the Board, on behalf of UNO, in 
New Orleans, Louisiana, that receive Thermal Services from the Plants, and will include any future 
improvements that the Board may acquire, construct or install after the Commercial Operations Date (either 
by acquisition, donation, leasehold or other possessory right) that will receive Thermal Services from the 
Plants if the Board elects to cause such future improvements to be connected to the Plants.   

“East Campus Central Plant” means the improvements located on the Campus containing Covered 
Assets as identified as such on Exhibit “A” to the Lease. 

“End of Useful Life” means, with respect to (i) a Covered Energy Asset existing as of the Effective 
Date, the date occurring on the anniversary of the Effective Date in the year specified in the column titled 
“End of Useful Life (Year)” specified for such Covered Energy Asset on Exhibit “E” to the Lease, which 
period has been extended beyond its standard median service life as provided in Exhibit “G” (by way of 
example, if a Covered Energy Asset is identified as having an “End of Useful Life (Year)” in 2030, then 
the End of Useful Life of such Covered Energy Asset shall be [●], 2030), and (ii) a Covered Energy Asset 
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acquired during the Term (either pursuant to the Facility Optimization Services, Renewal Work, 
Replacement Work or Additional Work), the expiration of the median service life of that Covered Energy 
Asset or component thereof as set forth in the 2015 ASHRAE Handbook, HVAC Applications, and if such 
Covered Energy Asset is not addressed therein, the manufacturer’s suggested median service life, in either 
case commencing on the date such Covered Energy Asset or component thereof was commissioned. 

“Excluded Asset” means equipment, asset or other property located anywhere at the Campus, 
including at or within the Plants, that is not a Covered Asset, and for which neither Foundation nor OSEP 
have any obligation whatsoever. 

“Excused Covered Asset Malfunction” means the malfunction of any Covered Asset that is caused 
by a breach of the Board’s obligations under Section 8.7 of the Lease or otherwise due to the fault or 
negligence of the Board, UNO or a UNO Person. 

“Excused Excluded Asset Malfunction” means the malfunction of an Excluded Asset that causes a 
Loss of Availability, unless such malfunction is caused by the fault of negligence of OSEP or an OSEP 
Person. 

“Existing Campus Buildings” means those buildings and improvements which are in existence and 
receive Thermal Energy from the Plants as of the Effective Date.  

“Facilitation Agreement” means that certain Facilitation Agreement entered into by and among the 
Board, on behalf of UNO, the Foundation, LAEP and OSEP in the form of Appendix 1 to the Adoption 
Agreement, as it may be amended, supplemented or modified from time to time in accordance with the 
provisions of the UNO Ancillary Agreements. 

“Facility Optimization Services” means the Work to be performed in the Covered Facilities by 
OSEP as described in Schedule 1-A to the FOSA. 

“Force Majeure” means any cause not within the reasonable control of the affected Party which 
precludes that Party from carrying out, in whole or in part, its obligations under any Contract Document, 
including Acts of God; hurricanes; tornadoes; fires; epidemics; landslides; earthquakes; floods; acts of 
public enemies; acts, failures to act or orders of any kind of any governmental authority acting in its 
regulatory or judicial capacity (but a violation by a Party of Applicable Legal Requirements shall not be an 
event of Force Majeure); changes in laws; insurrections; military action; war, whether or not declared; acts 
of terrorism; acts of sabotage; strikes, labor stoppages, or slowdowns or other industrial disturbances; or a 
shortage or unavailability of equipment, parts, materials, electricity, natural gas, water, communications, 
fuel or sanitary sewage capacity, whether or not caused by a supplier of such commodities.  Nothing in this 
provision is intended to excuse either Party from performing due to any governmental act, failure to act, or 
order, where it was reasonably within such Party’s power to prevent such act, failure to act, or order.  
Notwithstanding anything in the Contract Documents to the contrary, Force Majeure will not mean any 
nonpayment under a Contract Document or any third-party agreement. 

“FOSA” means that certain Facility Optimization Services Agreement between the Board, on 
behalf of UNO, and OSEP pursuant to which OSEP will design, construct and install the Facility 
Optimization Services to the Covered Facilities, in the form of Appendix 5 to the Adoption Agreement, as 
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it may be amended, supplemented or modified from time to time in accordance with the provisions of the 
UNO Ancillary Agreements. 

“Foundation” means [●] a Louisiana [●] and wholly-owned subsidiary of the University of New 
Orleans Research and Technology Foundation. 

“Foundation Indemnitees” means Foundation, its Affiliated entities (but specifically excluding 
UNO and the Board), and its and their respective officers, employees and agents, and any other Foundation 
Persons that are indemnified by the Board, UNO or OSEP pursuant to any UNO Ancillary Agreement. 

“Foundation Person” means any of the following: 

a. employees of Foundation; 

b. any member of Foundation and any of their or Foundation’s respective directors, officers, 
employees or agents in each case acting as such; 

c. any consultant or contractor engaged by Foundation and any representative, advisor of 
Foundation, in any such person’s capacity as a provider of services, work or materials directly or indirectly 
to Foundation in connection with the Project, and any of their respective directors, officers, employees or 
agents; or 

d. any invitee of Foundation or any Foundation Person referred to in clause a, b, or c above 
who enters upon a Project Site. 

“Foundation Representative” means an individual appointed by Foundation to serve as its 
representative under a Contract Document.  A Foundation Representative with respect to a specific UNO 
Ancillary Agreement shall not be deemed a Foundation Representative with respect to any other UNO 
Ancillary Agreements unless Foundation states so in writing. 

“Future Campus Buildings” means any buildings or improvements that may be constructed or 
acquired by the Board and will receive Thermal Energy from the Plants after the Effective Date.  

“GAAP” means generally accepted accounting principles in the United States of America.  

“Guaranteed Annual Utility Savings” means the amount of annual utility savings OSEP guarantees 
that UNO will realize set forth in Figure 5 of Exhibit “B” to the Adoption Agreement. 

“Improvements” means collectively the Plant Improvements and the Facility Optimization 
Services. 

“Independent Engineer” means an individual who: 

a. has not had a professional employment relationship during the five (5) years preceding, 
and at the time of, his or her engagement, with any Party or any Party’s Affiliates, or a professional 
consulting relationship during the three (3) years preceding, and at the time of, his or her engagement, with 
any Party or any Party’s Affiliates; 
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b. is a certified professional recognized by the American Society of Heating, Refrigeration 
and Air-Conditioning Engineers (ASHRAE) and registered Professional Engineer with a minimum of five 
(5) years’ experience in the design, construction, maintenance, and operation of chilled water and heating 
water systems serving public buildings/multi-purpose buildings; 

c. has sufficient educational and professional experience to opine as an expert on any Dispute 
submitted to him or her; and 

d. is a registered professional engineer by the State. 

“Insolvency Event” means with respect to a Person any of the following events: 

a. a receiver, receiver manager, liquidator or other encumbrance holder taking possession of 
or being appointed over, or any distress, execution or other process being levied or enforced upon, the 
whole or any material part of the assets of such Person; 

b. the filing of a bankruptcy petition by such Person; 

c. the filing of an involuntary bankruptcy petition against such Person by any Person other 
than such Person which proceeding is not dismissed within ninety (90) days of its filing; 

d. an involuntary assignment for the benefit of all the creditors of such Person, or the 
liquidation of such Person; or 

e. such Person admitting in writing its inability to pay its debts generally as they become due, 
becoming insolvent, or ceasing to carry on business. 

“Lease” means that certain Lease Agreement granted by the Board, on behalf of UNO, to 
Foundation in the form of Appendix 2 to the Adoption Agreement, as it may be amended, supplemented 
or modified from time to time in accordance with the provisions of the UNO Ancillary Agreements. 

“Lessee” means Foundation as used in the Lease. 

“Lessor” means the Board, on behalf of UNO, as used in the Lease. 

“Lockbox” means the account designated by OSEP’s Financier for receipt of all payments owed 
by the Board, on behalf of UNO, to OSEP under any Contract Documents, which may be changed from 
time to time only upon prior written approval of the applicable OSEP’s Financier. 

“Maintenance Repairs” means any repair or maintenance work (but not Renewal Work or 
Replacement Work) on any Covered Assets for which OSEP is responsible pursuant to, and subject to the 
terms and conditions of, an Ancillary Agreement, including all necessary work to keep the applicable 
Covered Assets in good and safe working order in conformity with Applicable Legal Requirements and 
Applicable Standards in effect as of the Effective Date. 

“Main Campus” means the improvements owned or operated by the Board, on behalf of UNO, in 
New Orleans, Louisiana, that receive Thermal Services from the Plants, and will include any future 
improvements that the Board may acquire, construct or install after the Commercial Operations Date (either 
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by acquisition, donation, leasehold or other possessory right) that will receive Thermal Services from the 
Plants if the Board elects to cause such future improvements to be connected to the Plants.   

“Major Casualty Event” means a Covered Asset Loss under the Sublease that in the reasonable 
judgment of OSEP constitutes fifty percent or greater (=>50%) of the aggregate Thermal Services Capacity 
at the Plants that was in place immediately prior to such Covered Asset Loss. 

“NDA” means that certain Non-Disturbance and Attornment Agreement among the Board, on 
behalf of UNO, Foundation, OSEP and OSEP’s Financier the form of Appendix 7 to the Adoption 
Agreement, as it may be amended, supplemented or modified from time to time in accordance with the 
provisions of the UNO Ancillary Agreements. 

“Non-Appropriation Event” means the failure by the Legislature to timely appropriate funds to 
UNO or the Board, on behalf of UNO, to fulfill the entire UNO Investment with respect to the Project, a 
veto of appropriated funding, or a reduction of such an appropriation required by law.  Determination of a 
Non-Appropriation Event with respect to the Project shall not affect any other projects under the CEA, and 
a non-appropriation event with respect to any such other projects shall not affect this Project. 

“North Campus Central Plant” means the improvements located on the Campus containing the 
Covered Assets as identified as such on Exhibit “A” to the Lease. 

“Operation and Maintenance Services” means (i) operation and monitoring and (ii) regular or 
scheduled maintenance as recommended by a manufacturer or otherwise consistent with Applicable 
Standards, in all instances to be performed by OSEP on Covered Energy Assets and/or Covered Non-
Energy Assets pursuant to a UNO Ancillary Agreement. 

“OSEP” means [OSEP affiliate LA Energy Partners, LLC], a Delaware limited liability company, 
and its permitted successors and assigns, which is the Project OSEP for the UNO Project. 

“OSEP Event of Major Default” means an event of default by OSEP as specified and designated 
as such in a UNO Ancillary Agreement. 

“OSEP Indemnitees” means OSEP, OSEP’s Financiers, their parent, subsidiaries, and Affiliated 
entities, and its and their respective members, directors, officers, employees, and agents, and any other 
OSEP Persons that are indemnified by the Board or Foundation pursuant to the terms of any UNO Ancillary 
Agreement.  

“OSEP Person” means any of the following: 

a. employees of OSEP; 

b. any member of OSEP and any of their or OSEP’s respective directors, officers, employees 
or agents in each case acting as such; 

c. any consultant or contractor engaged by OSEP and any representative, advisor of OSEP, 
in any such person’s capacity as a provider of services, work or materials directly or indirectly to 
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OSEP in connection with the UNO Project, and any of their respective directors, officers, 
employees or agents; or 

d. any invitee of OSEP or any OSEP Person referred to in clause a, b, or c above who enters 
upon a Project Site. 

“OSEP Representative” means an individual appointed by OSEP to serve as its representative under 
a Contract Document.  An OSEP Representative with respect to a specific UNO Ancillary Agreement shall 
not be deemed an OSEP Representative with respect to any other UNO Ancillary Agreements unless OSEP 
states so in writing. 

“OSEP’s Financier” means any lenders or third parties, and successors thereto, providing financing 
to OSEP relating to the performance of OSEP’s obligations under the UNO Ancillary Agreements.  OSEP’s 
Financier may be comprised of a consortium of lenders, each providing financing to OSEP for specific 
UNO Ancillary Agreements and/or the entire Project. 

“OSEP’s Plan of Correction” means a reasonably detailed plan formulated by OSEP setting forth 
the actions OSEP intends to undertake to resolve a Loss of Availability after the Board has exercised its 
Step-In Rights. 

“OSEP’s Trustee” means any collateral agent or third party, and successors thereto, designated by 
OSEP or OSEP’s Financier to hold legal title to any Future Equipment acquired by or on behalf of OSEP 
during the term of a UNO Ancillary Agreement. 

“UNO Ancillary Agreements” means the Adoption Agreement, the Lease, the Sublease, the 
Thermal Services Agreement, the FOSA, the Servitude and the NDA. 

“UNO Measurement and Verification Plan” means the measurement and verification plan 
developed and approved pursuant to Section 4 of Exhibit “B” to the Adoption Agreement. 

“Plant Premises” means the immovable property that contains a Plant that is a Covered Facility, as 
more fully described in Exhibit “A” to the Lease, but specifically excludes the land upon which a Plant is 
situated. 

“Plants” means, collectively, the Center for Resource Management Building Plant, Central Utilities 
Plant, East Campus Central Plant and North Campus Central Plant.  

“Prohibited Third Party Off-taker” means any Person engaged in any of the following businesses:  
(i) adult-type bookstore or other establishment primarily selling, displaying or exhibiting pornographic 
materials or providing adult-type entertainment; (ii) gambling facility or operation; (iii) sale of 
paraphernalia or other equipment or apparatus which is used primarily in connection with the taking or use 
of illegal drugs; (iv) vape or smoke shop; and (v) massage parlor (but not including health club or spa 
facility or health facility offering professional, therapeutic massage services). 

“Relief Event” means the failure of UNO to perform Ordinary Renewal Work that it has elected to 
perform or cause to be performed by a Person other than OSEP pursuant to Section 8.7.d of the Lease, and 
the result of such failure is to either (i) adversely impact OSEP’s ability to perform or comply with its 
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obligations under a UNO Ancillary Agreement or (ii) cause OSEP to incur additional expenses in the 
performance or compliance with its obligations under a UNO Ancillary Agreement. 

“Respondent” means a Party with whom a Claimant has a Dispute. 

“Servitude” means that certain Right of Use and Servitude Agreement granted by UNO to OSEP 
in the form of Appendix 6 to the Adoption Agreement, as it may be amended, supplemented or modified 
from time to time in accordance with the provisions of the UNO Ancillary Agreements. 

“Sublease” means that certain Sublease Agreement granted by Foundation to OSEP in the form of 
Appendix 3 to the Adoption Agreement, as it may be amended, supplemented or modified from time to 
time in accordance with the provisions of the UNO Ancillary Agreements. 

“Successor Nonprofit” means a third-party charitable organization exempt from taxation pursuant 
to Section 501(c)(3) of the Internal Revenue Code of 1986, as amended. 

“Termination Fee” means the aggregate amount payable by the Board, on behalf of UNO, in the 
event of the termination of the UNO Ancillary Agreements or the CEA prior to the Expiry Date, without 
regard to any amounts OSEP may be obligated to pay to or reimburse the Board or Foundation as provided 
in any UNO Ancillary Agreement or the CEA, which amount is set forth on Exhibit “D” to the Adoption 
Agreement. 

“Thermal Energy” means chilled water. 

“Thermal Services Agreement” means that certain Thermal Services Agreement between the 
Board, on behalf of UNO, and OSEP pursuant to which OSEP will provide Thermal Services to the Campus 
Buildings, in the form of Appendix 4 to the Adoption Agreement, as it may be amended, supplemented or 
modified from time to time in accordance with the provisions of the UNO Ancillary Agreements. 

“UNO” means The University of New Orleans, an institution under the management and 
supervision of the Board.  

“UNO Event of Major Default” means an event of default by the Board as specified and designated 
as such in a UNO Ancillary Agreement. 

“UNO Indemnitees” means the Board, UNO, its Affiliated entities (but specifically excluding 
Foundation), and its and their respective officers, employees and agents, and any other Board Persons or 
UNO Persons that are indemnified by Foundation or OSEP pursuant to any UNO Ancillary Agreement. 

“UNO Investment” means the aggregate amount of payments owed by the Board, on behalf of 
UNO, to OSEP during the term of the Project pursuant to the UNO Ancillary Agreements; provided, 
however, that in no event may (i) any Termination Fee paid, payable or owed by the Board, (ii) any amounts 
owed by Board for Renewal/Replacement Work pursuant to Section 8.7 of the Lease or (iii) any amounts 
owed by Board for Additional Work pursuant to Section 7.4 of the Lease, constitute or be considered a 
UNO Investment for any purpose whatsoever or be considered a Non-Appropriation Event. 

“UNO Person” means any of the following: 
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a. employees of the Board; 

b. any directors, officers, employees or agents of the Board or UNO, in each case acting as 
such; 

c. any consultant or contractor engaged by the Board on behalf of UNO and any 
representative, advisor of the Board or UNO, in any such person’s capacity as a provider of 
services, work or materials directly or indirectly to the Board on behalf of UNO or UNO directly 
in connection with the UNO Project, and any of their respective directors, officers, employees or 
agents; or 

d. any invitee of the Board or UNO or any UNO Person referred to in clause a, b, or c above 
who enters upon a Project Site. 

For avoidance of doubt, in no event may a UNO Person include Foundation, any Foundation Person, OSEP 
or any OSEP Persons. 

“UNO Representative” means an individual appointed by the Board to serve as UNO’s 
representative under a Contract Document.  A UNO Representative with respect to a specific UNO 
Ancillary Agreement shall not be deemed a UNO Representative with respect to any other UNO Ancillary 
Agreements unless UNO states so in writing. 

“UNO’s Plan of Correction” means a reasonably detailed plan formulated by the Board, on behalf 
of UNO, setting forth the actions the Board and UNO intend to undertake, and anticipated timing therefor, 
to resolve a Loss of Availability of Thermal Services under the Thermal Services Agreement. 

The following terms are defined in the UNO Ancillary Agreements (but excluding the NDA) as 
indicated below: 

 
TERM 

 
SECTION 

ANCILLARY 
AGREEMENT 

   
ACM .........................................................................................................  13 FOSA 
Covered Facilities .....................................................................................  Recitals FOSA 
Defective Covered Energy Asset ..............................................................  8.7.b Lease 
Exclusive Servitude Property ...................................................................  2.2 Servitude 
Exclusive Servitudes ................................................................................  2.2 Servitude 
Excused Loss of Availability ....................................................................  8.2.1 Thermal Services 

Agreement 
Existing Plant Assets ................................................................................  2.2.a/2.2.a Lease/Sublease 
Expiry Date...............................................................................................  Exhibit 

“D”/3.1 
Facilitation 

Agreement/Servitude 
Facility Optimization Services .................................................................  Recitals FOSA 
Feedback ...................................................................................................  2.4.2 TSA 
FOSA Charge ...........................................................................................  2© FOSA 
FOSA Scheduled Value ............................................................................  6(a) FOSA 
Future Equipment .....................................................................................  5(a) FOSA 
Hazardous Materials .................................................................................  13 FOSA 
JCI ............................................................................................................  8.3 Thermal Services 

Agreement 
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Leased Property ........................................................................................  2.1.a Lease 
Lighting Equipment ..................................................................................  10 FOSA 
Material Change .......................................................................................  5.2.1 Thermal Services 

Agreement 
Mortgage ..................................................................................................  9.1.a Servitude 
Net Public Benefit ....................................................................................  1 Exhibit “A” to 

Adoption Agreement 
Non-Exclusive Servitude Property ...........................................................  2.3 Servitude 
Non-Exclusive Servitudes ........................................................................  2.3 Servitude 
Non-Leased Assets ...................................................................................  2.1 a Lease 
Non-OSEP Hazardous Materials ..............................................................  13 FOSA 
Ordinary Renewal Work ...........................................................................  8.7.b Lease 
Ordinary Renewal Work Notice ...............................................................  8.7.b Lease 
Parking Lot and Access Improvements ....................................................  2.3.d Servitude 
Plant Assets ..............................................................................................  2.1.a Lease 
Prepaid Rent .............................................................................................  4.1. Sublease 
Prepaid Rent Account ...............................................................................  Exhibit “C” Sublease 
Renewal/Replacement Work ....................................................................  8.7.a Lease 
Reserved Servitude Corridors ...................................................................  2.3.b Servitude 
Services ....................................................................................................  2(b) FOSA 
Servitude Corridors ..................................................................................  2.3.a Servitude 
Servitude Property ....................................................................................  2.3 Servitude 
Servitudes .................................................................................................  2.3 Servitude 
OSEP Hazardous Materials ......................................................................  13 FOSA 
Substantial Completion ............................................................................  4 FOSA 
Targeted Annual Utility Savings ..............................................................  11 Exhibit “A” to 

Adoption Agreement 
Term .........................................................................................................  Exhibit “D” Facilitation Agreement 
Thermal Services Capacity .......................................................................  5.1 Thermal Services 

Agreement 
Thermal Services Requirements ...............................................................  5.1 Thermal Services 

Agreement 
Unexcused Loss of Availability ...............................................................  8.2.1 Thermal Services 

Agreement 
UNO Alternative Thermal Energy Source ...............................................  5.2.4 Thermal Services 

Agreement 
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EXHIBIT “D” 
 

TERM AND TERMINATION EVENTS 
 
 

 Term.  The terms of this Agreement and the other UNO Ancillary 
Agreements are intended to be coterminous (the “Term”) and will commence on the Effective Date 
and will continue in full force and effect until the thirtieth (30th) anniversary of the Effective Date 
(the “Expiry Date”) or the sooner termination of (i) this Agreement as provided in Section 1.2 of 
this Exhibit “D” or (ii) the CEA, in all cases in accordance with the terms and conditions hereof 
and thereof.  For avoidance of doubt, in no event may the Board, on behalf of UNO, terminate this 
Agreement or any other UNO Ancillary Agreement (even pursuant to an attempted termination of 
all of the UNO Ancillary Agreements pursuant to a Non-Appropriation Event with respect to the 
Project (Termination by UNO for Non-Appropriation Event)) unless and until the Board, on behalf 
of UNO, and Foundation timely and fully pay their portion of the Termination Fee due pursuant to 
Exhibit “C” to this Agreement. 

 Grounds for Termination. 

a. By Board.  The Board, on behalf of UNO, may terminate this Agreement 
(and correspondingly and automatically all of the other UNO Ancillary Agreements) prior to the 
Expiry Date only upon: 

(1) a OSEP Event of Major Default related to any UNO Ancillary 
Agreement (Termination by Board for Cause), in such case to be exercised within sixty (60) days 
after the expiration of any applicable cure period for such OSEP Event of Major Default; 

(2) for convenience (Termination by Board for Convenience); 

(3) a Major Casualty Event affecting any Plant (as determined by 
OSEP pursuant to the Sublease) or total cessation of operations and use of all Campus Buildings 
through casualty (Termination by Board for Necessity), in either case to be exercised within sixty 
(60) days of the event giving rise to such termination right; 

(4) a Change in Law that substantially prevents the Board from 
continuing its performance of substantially all of its obligations under a UNO Ancillary Agreement 
(Termination by Board for Necessity); 

(5) upon an Extended Force Majeure Event that substantially prevents 
the Board, on behalf of UNO, or OSEP from continuing its performance of substantially all of its 
obligations under the UNO Ancillary Agreements (Termination by Board for Necessity), in such 
case to be exercised within ninety (90) days after the occurrence of such Extended Force Majeure 
Event; 

(6) an Insolvency Event occurs with respect to OSEP; 

(7) a Non-Appropriation Event with respect to the UNO Project 
(Termination by Board for Non-Appropriation); or 
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(8) the occurrence of Unexcused Losses of Availability resulting in 
Liquidated Damages (i.e., for a duration of at least four (4) hours) in the following frequencies:  
(i) at least six (6) times during any Service Year; or (ii) at least twenty-five (25) times during the 
Term; provided, that in the case of a termination by the Board pursuant to clause (i), such 
termination right must be exercised by the Board within one hundred twenty (120) days after the 
end of the sixth (6th) or subsequent Unexcused Loss of Availability for such Service Year, or such 
termination right will be waived until the next Unexcused Loss of Availability during such Service 
Year, and in the case of a termination pursuant to clause (ii), such termination right must be 
exercised by the Board within one hundred twenty (120) days after the end of the twenty-fifth (25th) 
or subsequent Unexcused Loss of Availability, or such termination right will be waived until the 
next Unexcused Loss of Availability during the Term (Termination by Board for Cause). 

b. By OSEP.  OSEP may terminate this Agreement (and correspondingly and 
automatically all of the UNO Ancillary Agreements) prior to the Expiry Date only upon: 

(1) a UNO Event of Major Default related to any UNO Ancillary 
Agreement (Termination by OSEP for Cause), in such case to be exercised within sixty (60) days 
after the expiration of any applicable cure period for such UNO Event of Major Default; 

(2) a Major Casualty Event affecting any Plant (as determined by 
OSEP pursuant to the Sublease) or total cessation of operations and use of all Campus Buildings 
through casualty (Termination by OSEP for Necessity), in either case to be exercised within sixty 
(60) days of the event giving rise to such termination right;  

(3) an Insolvency Event occurs with respect to Foundation; or 

(4) upon an Extended Force Majeure Event that substantially prevents 
the Board or OSEP from continuing its performance of substantially all of its obligations under the 
UNO Ancillary Agreements (Termination by OSEP for Necessity), in such case to be exercised 
within ninety (90) days after the occurrence of such Extended Force Majeure Event. 

c. By Foundation.  Foundation may not terminate this Agreement or any 
other UNO Ancillary Agreement under any circumstances. 

d. By State or LAEP.  Neither the State nor LAEP may terminate this 
Agreement or any other UNO Ancillary Agreement, except pursuant to a termination of the CEA 
in accordance with and pursuant to the terms and conditions thereof, in which case all of the Projects 
under the CEA and their related Ancillary Agreements shall terminate. 

 Procedures for Termination. 

a. By OSEP for Cause.  Should OSEP seek to terminate this Agreement 
pursuant to Section 1.2.b(1) hereof, after OSEP has delivered any requisite Notices pursuant to the 
UNO Ancillary Agreements and all appropriate cure periods have expired in accordance therewith, 
OSEP shall provide an additional Notice to the Board electing to terminate this Agreement (and 
correspondingly and automatically all of the UNO Ancillary Agreements).  OSEP shall specify the 
Termination Date in its Notice; which Termination Date shall not be less than sixty (60) days from 
the date such Notice is received by the Board. 
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b. By OSEP for Necessity.  Should OSEP seek to terminate this Agreement 
due to a Major Casualty Event or an Extended Force Majeure Event, OSEP will provide Notice to 
the Board at least ninety (90) days prior to the proposed Termination Date. 

c. By Board for Cause.  Should the Board seek to terminate this Agreement 
pursuant to Section 1.2.a(1) hereof, after the Board has delivered any requisite Notices pursuant to 
the UNO Ancillary Agreements and all appropriate cure periods have expired in accordance 
therewith, the Board shall provide an additional Notice to OSEP and OSEP’s Financier, and OSEP 
will have sixty (60) days from the receipt of such additional Notice to cure the OSEP Event of 
Major Default.  If OSEP fails to cure the noticed OSEP Event of Major Default during such sixty 
(60) day period, the Board may terminate this Agreement (and correspondingly and automatically 
all of the UNO Ancillary Agreements) by providing a final Notice of termination to OSEP and 
OSEP’s Financier setting forth the Termination Date, which may be no earlier than sixty (60) days 
after OSEP’s receipt of such final Notice. 

d. By Board for Convenience.  Should the Board seek to terminate this 
Agreement (and correspondingly and automatically all of the UNO Ancillary Agreements) pursuant 
to Section 1.2.a(2) hereof, the Board shall provide Notice to OSEP and OSEP’s Financier at least 
ninety (90) days prior to the proposed Termination Date. 

e. By Board for Necessity. 

(1) Major Casualty Event or Extended Force Majeure Event.  Should 
the Board seek to terminate this Agreement (and correspondingly and automatically all of the UNO 
Ancillary Agreements) due to a Major Casualty Event or an Extended Force Majeure Event, the 
Board will provide Notice to OSEP and OSEP’s Financier at least ninety (90) days prior to the 
proposed Termination Date. 

(2) Change in Law.  Should the Board seek to terminate this 
Agreement (and correspondingly and automatically all of the UNO Ancillary Agreements) due to 
a Change in Law, the Board will provide Notice to OSEP and OSEP’s Financier at least ninety (90) 
days prior to the proposed Termination Date of the Change in Law and describe in reasonable 
detail, including a written opinion of the Board’s legal counsel, how such Change in Law 
substantially prevents the Board, on behalf of UNO, from continuing its performance of 
substantially all of its obligations under a UNO Ancillary Agreement. 

f. By Board for Non-Appropriation Event.  Upon the occurrence of a 
Non-Appropriation Event with respect to the Project, if the Board desires to terminate this 
Agreement (and correspondingly and automatically all of the UNO Ancillary Agreements) pursuant 
to the terms hereof, the Board shall provide Notice of the Non-Appropriation Event to OSEP and 
OSEP’s Financier as soon as reasonably practicable after the Board’s determination that the Non-
Appropriation Event has occurred, but in any event within ninety (90) days thereof.  The Board 
shall specify the Termination Date in its Notice; which Termination Date shall not be less than 
ninety (90) days from the date such Notice is received by OSEP and OSEP’s Financier.  Notice of 
a Non-Appropriation Event shall include reasonable support establishing the occurrence of the 
Non-Appropriation Event.  The Board acknowledges and agrees that OSEP may directly dispute 
whether a Non-Appropriation Event has occurred with respect to the Project. 

 Termination Fee. 
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a. Upon termination of this Agreement (and correspondingly and 
automatically all of the other UNO Ancillary Agreements) by either Party prior to the Expiry Date 
as permitted herein, the Board and Foundation shall owe their respective portions of the 
Termination Fee to OSEP determined in accordance with Exhibit “C” to this Agreement.  The 
Parties acknowledge that the Termination Fees described therein are reasonable estimates, and not 
penalties, of the presumed actual losses that OSEP would suffer due to termination of the UNO 
Ancillary Agreements prior to the Expiry Date, and that the calculation of any such reasonably 
estimated Termination Fees includes consideration of OSEP’s Work-related costs (direct and 
indirect), equity commitments and any debt repayment and costs relating to any Termination hereof 
and thereof. 

b. If the Board elects to terminate this Agreement (and correspondingly and 
automatically all of the other UNO Ancillary Agreements) in accordance with the terms hereof, 
and in such event if the Board and Foundation fail to timely and fully pay their respective portions 
of the Termination Fee as determined pursuant to Exhibit “C” to this Agreement at or prior to such 
proposed Termination Date, OSEP may elect in its sole and absolute discretion to (i) terminate all 
of the UNO Ancillary Agreements and exercise its remedies to repossess all or any Future 
Equipment as provided therein, or (ii) have the Lease, the Sublease and the Servitude remain in full 
force and effect and have Foundation assign its rights under the Lease and Sublease to a Successor 
Nonprofit for a term to last until the Expiry Date, by providing Notice to the Board and Foundation 
within twenty (20) days of OSEP’s receipt of the Board’s Notice of termination, and in such event 
the Lease, the Sublease and the Servitude (and only the Lease, the Sublease and the Servitude from 
the UNO Ancillary Agreements) shall remain in full force and effect until the Expiry Date, except 
that from and after such date of election by OSEP, OSEP shall have no further obligations to (i) pay 
or perform the consideration obligations set forth in the Lease or (ii) comply with the terms and 
conditions of the CEA or the other UNO Ancillary Agreements (including no obligation to provide 
Thermal Services to the Campus Buildings). 

c. EACH OF THE BOARD AND FOUNDATION AGREES THAT IT IS 
NOT ENTITLED TO WITHHOLD, OFFSET, ABATE, OR REDUCE THE AMOUNT OF 
PAYMENT OF ANY TERMINATION FEE DUE HEREUNDER FOR ANY REASON 
WHATSOEVER.  EACH OF THE BOARD AND FOUNDATION OSEPCIFICALLY WAIVES 
ANY RIGHT OF WITHHOLDING, SET-OFF, ABATEMENT OR REDUCTION OR ANY 
OTHER DEFENSE AT LAW OR EQUITY TO ALL TERMINATION FEES DUE 
HEREUNDER, AND AGREES IT MUST PURSUE ANY AVAILABLE REMEDIES AGAINST 
OSEP WITHOUT WITHHOLDING, SET-OFF, ABATEMENT, OR REDUCTION IN AN 
AMOUNT LESS THAN THE ENTIRE TERMINATION FEES.  IT IS THE INTENTION OF 
THE PARTIES THAT THE TERMINATION FEES WILL CONTINUE TO BE PAYABLE IN 
ALL EVENTS IN THE MANNER AND AT THE TIMES SET FORTH HEREIN. 

 Substitution of Foundation.  During the Term of the Lease, if a 
Foundation Event of Default shall occur and be continuing, OSEP may identify and propose to the 
Board a Successor Nonprofit to assume the Lease and the Sublease from Foundation.  In such event, 
OSEP shall promptly notify the Board and provide it with such information about the proposed 
Successor Nonprofit as the Board may reasonably request and which OSEP is able to obtain without 
unreasonable effort or expense.  Within thirty (30) days of the Board’s receipt of OSEP’s Notice 
and requested information, the Board shall give Notice to OSEP approving or rejecting the 
proposed Successor Nonprofit, and if rejecting such proposed Successor Nonprofit the basis 
therefor; provided, however, that the Board’s approval may not be unreasonably withheld, delayed 
or conditioned.  If the Board approves the proposed Successor Nonprofit, (i) the Board and 



UNO 
Facilitation Agreement, Exhibit “D” 
Page 5 

3673712v.4 

Foundation will cooperate and execute and deliver all such agreements and documentation that 
OSEP or such Successor Nonprofit may reasonably request in order to consummate the assignment 
and assumption of the Lease and the Sublease from Foundation, (ii) Foundation shall transfer the 
Unearned Prepaid Rent remaining as of the effectiveness of such substitution to the Successor 
Nonprofit, and (iii) OSEP or such Successor Nonprofit will cure all Foundation Events of Default; 
provided, that neither OSEP nor a Successor Nonprofit shall have any obligation or liability with 
respect to any damages relating to such Foundation Events of Default.  If the Board rejects OSEP’s 
proposed Successor Nonprofit, OSEP may identify and propose to the Board an alternative 
Successor Nonprofit subject to the foregoing conditions and procedures. 
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FACILITY OPTIMIZATION SERVICES AGREEMENT 
This Facility Optimization Services Agreement (this “Agreement”) is made this [●] day of [●], 2022 (the “Effective 
Date”) between: 

PARTIES 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC(“OSEP”) 
8555 United Plaza Boulevard, Suite 201 
Baton Rouge, Louisiana  70809 

and 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA SYSTEM, acting on 
behalf of the University of New Orleans (the “Board”) 
1201 North Third Street Suite 7-300 
Baton Rouge, Louisiana  70802 

(OSEP and the Board are collectively referred to as the “Parties” and singularly referred to as a 
“Party”). 

RECITALS 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company (“LAEP”), have entered 
into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), which establishes a framework 
pursuant to which the State and other State Entities, on the one hand, and LAEP, on the other hand, may collaborate 
on conservation measures for facilities owned or controlled by the State or State Entities for the provision of work 
and services by LAEP, directly or indirectly through Project SPEs; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws of the State and 
constituting a State Entity as such term is used and defined in the CEA, and the University of New Orleans (“UNO”) 
is a higher education institution under the supervision and control of the Board;; 

WHERAS, pursuant to the Adoption Agreement and ARTICLE 6 of the CEA, the Board, on behalf of UNO, has 
determined to opt-in to the CEA; 

WHEREAS, OSEP is a wholly-owned subsidiary of LAEP formed solely for the purpose of serving as the Project SPE 
for the Project; 

WHEREAS, the Board, on behalf of UNO, desires to retain OSEP to perform the Work specified in Schedule 1-A 
hereto (the “Facility Optimization Services”) at the Campus Buildings identified on Schedule 2 (such Campus 
Buildings, “Covered Facilities”); and 

WHEREAS, the Board, on behalf of UNO, is authorized and empowered under Applicable Legal Requirements to 
enter into this Agreement and has taken all necessary action under Applicable Legal Requirements to enter into this 
Agreement. 

NOW, THEREFORE, in consideration of the mutual promises set forth herein, the Parties agree as follows: 

AGREEMENT 

1. DEFINED TERMS.  Capitalized terms used in this Agreement that are not otherwise defined in this Agreement 
shall have the meanings ascribed to them in Exhibits “A” to the Facilitation Agreement and the CEA; provided, 
that any terms defined in Exhibit “A” to the Facilitation Agreement that conflict with the definition provided in 
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Exhibit “A” of the CEA shall have the meanings provided in Exhibit “A” of the Facilitation Agreement.  Defined 
terms will be given their common and ordinary meanings when they appear uncapitalized in the text.  Undefined 
terms will be given their common and ordinary meanings pursuant to custom and industry parlance. 
Notwithstanding the foregoing, any terms defined in this Agreement that conflict with the definition provided in 
Exhibit “A” of the Facilitation Agreement shall have the meanings provided herein. 

2. SCOPE OF THE AGREEMENT. 

(a) OSEP shall perform the Work set forth in Schedule 1-A. 

(b) After the Work is Substantially Complete (as defined below) and the Certificate of Substantial 
Completion is executed by the Board, on behalf of UNO, and OSEP, OSEP shall provide the M & V 
Services set forth in Exhibit “A” to the Adoption Agreement with respect to the Work performed 
under this Agreement (the “Services”). 

(c) The Board, on behalf of UNO, shall make payments to OSEP for the Work and the Services in 
accordance with Schedule 3 (the “FOSA Charge”).  SUBJECT TO SECTION 25 AND EXCEPT AS 
SET FORTH IN SUBSECTION (D), THE BOARD AGREES THAT FOR ALL PERIODS IT WILL PAY 
THE ENTIRE FOSA CHARGE, WHICH OBLIGATION WILL CONTINUE WITHOUT 
INTERRUPTION FOR THE TERM WITHOUT EXCEPTION AND THAT IT HAS AN ABSOLUTE AND 
UNCONDITIONAL OBLIGATION TO PAY THE ENTIRE FOSA CHARGE FOR EACH PERIOD IN 
ACCORDANCE WITH THE PROVISIONS OF THIS AGREEMENT.  THE BOARD AGREES THAT 
IT IS NOT ENTITLED TO WITHHOLD, OFFSET, ABATE OR REDUCE ANY PAYMENT FOR 
SERVICES UNDER THIS AGREEMENT IN AN AMOUNT LESS THAN THE FOSA CHARGE.  THE 
BOARD FURTHER AGREES THAT IT CONTINUES TO BE OBLIGATED TO PAY THE ENTIRE 
FOSA CHARGE NOTWITHSTANDING THAT, DURING THE TERM, THE BOARD ELECTS NOT 
TO HAVE OSEP PROVIDE ANY WORK OR SERVICES UNDER THIS AGREEMENT, THE BOARD 
REDUCES OR CEASES SOME OR ALL OF ITS OPERATIONS AT A COVERED FACILITY, A 
COVERED FACILITY SUFFERS OR INCURS DAMAGE OR CASUALTY OR DESTRUCTION OF 
ALL OR ANY PORTION THEREOF OR SUFFERS OR INCURS ANY OTHER MATTER OR 
INCIDENT OR TAKES ANY ACTION AFFECTING SOME OR ALL OF ITS OPERATIONS.  
PAYMENTS OF THE FOSA CHARGE IN THE AFOREMENTIONED CIRCUMSTANCES SHALL 
NOT BE DEEMED AN OVERPAYMENT FOR THE PURPOSES OF LA. R.S. 39:72(B).  THE BOARD 
SPECIFICALLY WAIVES ANY RIGHT OF WITHHOLDING, SET-OFF, ABATEMENT OR 
REDUCTION (IN AN AMOUNT LESS THAN THE FOSA CHARGE) OR ANY OTHER DEFENSE AT 
LAW OR EQUITY TO ANY FOSA CHARGE DUE HEREUNDER, AND AGREES IT MUST PURSUE 
ITS REMEDIES AGAINST OSEP WITHOUT WITHHOLDING, SET-OFF, ABATEMENT OR 
REDUCTION IN AN AMOUNT LESS THAN THE FOSA CHARGE.  IT IS THE INTENTION OF THE 
PARTIES THAT AT LEAST THE FOSA CHARGE WILL CONTINUE TO BE PAYABLE IN ALL 
EVENTS IN THE MANNER AND AT THE TIMES SET FORTH IN THIS AGREEMENT. 

(d) NOTWITHSTANDING SUBSECTION (C), IN THE EVENT THE BOARD PAYS TO OSEP AN 
AMOUNT IN EXCESS OF THE FOSA CHARGE IN ANY MONTH OF A SERVICE YEAR, THE 
BOARD SHALL HAVE THE RIGHT TO OFFSET SUCH OVERPAYMENT AMOUNT, AND ONLY 
SUCH OVERPAYMENT AMOUNT, FROM A FOSA CHARGE IN A SUBSEQUENT MONTH 
PURSUANT TO LOUISIANA REVISED STATUTE 39:72(B). 

3. AGREEMENT DOCUMENTS.  The terms and conditions of the CEA, the Adoption Agreement and the Facilitation 
Agreement are adopted as if otherwise set forth herein.  To the extent any part of this Agreement and the CEA 
conflict, this Agreement shall govern. In addition to the terms and conditions of this Agreement, the following 
Schedules are incorporated into and shall be deemed an integral part of this Agreement: 

Schedule 1-A – Scope of Work 
Schedule 1-B – UNO and Board Responsibilities 
Schedule 1-C – Design and Construction Standards 
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Schedule 2 – Covered Facilities 
Schedule 3 – Price and Payment Terms  

4. SUBSTANTIAL COMPLETION; SERVICES.  OSEP shall achieve Substantial Completion of the Work by the 
Substantial Completion Date, which shall be the earlier of: 

(a) the date on which the Board executes a Certificate of Substantial Completion substantially in the 
form attached hereto as Attachment 1; or 

(b) twenty four (24) months after the GMP Determination Date, subject to adjustments set forth in 
Sections 7, 8 and 14 below. 

For purposes of this Agreement, “Substantial Completion” means that OSEP has provided sufficient materials and 
services to permit UNO to operate the Facility Optimization Services located within the Covered Facilities.  The 
Services shall commence on the first day of the month following the month in which the Board, on behalf of UNO, 
executes the Certificate of Substantial Completion and shall continue throughout the Term (as defined below), subject 
to earlier termination of this Agreement as provided herein. 

5. OWNERSHIP AND TITLE. 

(a) All equipment purchases made during the Term as a part of the Facility Optimization Services (the 
“Future Equipment”) will be made in the name of OSEP or OSEP’s Trustee. 

(b) Throughout the Term, OSEP or OSEP’s Trustee will retain legal title to all Future Equipment, 
notwithstanding the installation of the Future Equipment into the Covered Facilities in connection with 
the Facility Optimization Services.  Title to all other assets and properties constituting part of the 
Facility Optimization Services, including any buildings and structures, will vest in the Board. 

(c) Pursuant to Louisiana Revised Statute 10:9-334, the Board hereby (i) acknowledges the Future 
Equipment will be installed in Covered Facilities and classified as “fixtures” as defined by Louisiana 
Revised Statute 10:9-334, (ii) disclaims any interest in the Future Equipment, (iii) acknowledges 
OSEP or OSEP’s Trustee shall be the owner of the Future Equipment, (iv) consents to OSEP 
granting security interests in the Future Equipment to third parties, including OSEP’s Financier, and 
(v) acknowledges that prior to the installation of any Future Equipment in a Covered Facility, OSEP 
will perfect a fixture filing and UCC-1 in the mortgage records of Orleans Parish evidencing any 
security interests granted by OSEP or OSEP’s Trustee in the Future Equipment. 

(d) Upon the expiration or earlier termination of this Agreement in accordance with the terms hereof, and 
subject to payment by the Board of the Termination Fee for termination prior to expiration in 
accordance with Section 23 and Exhibit “C” to the Facilitation Agreement, title to and ownership of 
the Future Equipment shall vest in the Board, and OSEP or OSEP’s Trustee, as applicable, will 
execute and deliver to the Board any reasonable documentation to effectuate this. 

6. VALUE OF WORK; NOTICE TO PROCEED. 

(a) The Parties acknowledge and agree that the value of the Facility Optimization Services is $[●] 
(“FOSA Scheduled Value”), as described on Schedule 3. 

(b) The Parties shall implement a mutually acceptable design development and procurement process 
for the Facility Optimization Services, subject to additions and deductions for changes as provided 
herein. As part of the process, OSEP will deliver to the applicable UNO Representative design 
documents sufficient to establish the size, quality, and character of the Facility Optimization Services 
consistent with the Scope of Work set forth in Schedule 1-A.  It is the intent of the Parties that the 
final design documents will reflect collaboration between the Parties, but the Board acknowledges 
and agrees that OSEP will have ultimate responsibility for the Facility Optimization Services to be 
performed in accordance therewith due to the fact that such Work will be critical to OSEP’s obligation 
to achieve an annual Net Public Benefit and an Annual Operating Budget Savings; provided, 
however, that the Board shall have the right to reject any aspect of the proposed final design 
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documents that would reasonably be expected to have a material adverse effect on any portion of 
the Campus (other than the Plants) and in such event OSEP shall propose alternate final design 
documents. 

(c) Any dispute related to the design development and procurement process, or OSEP’s costs therefor, 
shall be resolved in accordance with Article 14 of the CEA; provided, that OSEP may commence the 
Facility Optimization Services pending resolution of the disputes at its sole risk subject to such final 
resolution. 

(e) The Commercial Operations Date shall also serve as OSEP’s Notice to Proceed to commence the 
Facility Optimization Services. 

7. DELAYS AND IMPACTS.  If OSEP is delayed in the commencement, performance, or completion of the Work 
and/or Services by causes beyond its control and without its fault, including but not limited to inability to access 
property, Hazardous Materials or Environmental Conditions present at a Project Site, Concealed Conditions or 
unknown conditions encountered at a Project Site differing from the conditions represented by UNO and the 
Board or otherwise disclosed by UNO and the Board to OSEP prior to the commencement of the Work, a Force 
Majeure condition pursuant to Section 11.5 of the CEA, failure by the Board to perform its obligations under this 
Agreement, or failure by UNO or the Board to cooperate with OSEP in the timely completion of the Work, OSEP 
shall provide written notice to the Board of the existence, extent of, and reason for such delays and impacts.  
Under such circumstances, an equitable adjustment in the time for performance, price (including the GMP) and 
payment terms shall be made.  If the Parties cannot reach agreement regarding an equitable adjustment under 
this Section 7, OSEP will proceed with the Work and/or Services to the extent reasonably practicable, and the 
dispute shall be resolved by the Parties pursuant to Article 14 of the CEA. 

8. ACCESS.  UNO and the Board, on behalf of UNO, shall provide OSEP, its subcontractors, and its agents 
reasonable and safe access to all Covered Facilities pursuant to the Servitude.  The Board, on behalf of UNO, 
further agrees to assist OSEP, its subcontractors, and its agents to gain access to facilities and properties that 
are not controlled by the Board, on behalf of UNO, but are necessary for OSEP to complete the Work and provide 
the Services, if any.  An equitable adjustment in the time for performance, price and payment terms shall be 
made as a result of any failure or delay to grant such access.  If the Parties cannot reach agreement regarding 
an equitable adjustment under this Section 8, the dispute shall be resolved by the Parties pursuant to Article 14 
of the CEA.  Notwithstanding the foregoing, OSEP will not employ, nor permit its Affiliates to employ, an individual 
to perform any of the Work or Services who the Board identifies as having been previously terminated by the 
Board for “cause” or is otherwise prohibited by the Board from entering the Campus.  In the event the Board does 
not identify such an individual before OSEP or an Affiliate employs such individual, OSEP will, or will cause its 
Affiliate to, terminate the employment of such individual within ten (10) days of notice by the Board. 

9. PERMITS, TAXES, AND FEES.  Unless otherwise specified in Schedule 1-B, OSEP shall be responsible for 
obtaining all federal, state and local licenses and permits required for it to perform the Work; provided, however, 
that the Board shall reasonably cooperate with OSEP’s efforts to secure such licenses and permits.  Unless 
otherwise specified in Schedule 1-A, the Board, on behalf of UNO, shall be responsible for obtaining all other 
permits, licenses, approvals, permissions and certifications, including but not limited to all zoning and land use 
changes or exceptions required for the provision of the Work or the ownership and use of the Facility Optimization 
Services.  OSEP shall not be obligated to provide any changes to or improvement of the facilities or any portion 
thereof required under any applicable building, fire, safety, sprinkler or other applicable code, standard, law, 
regulation, ordinance or other requirement unless the same expressly regulates the installation of the Facility 
Optimization Services.  Without limiting the foregoing, OSEP’s obligations with respect to the Work are not 
intended to encompass any changes or improvements that relate to any compliance matters (whether known or 
unknown) that are not directly related to the installation of the Facility Optimization Services or which have been 
imposed or enforced because of the occasion or opportunity of review by any governmental authority.  OSEP 
shall not be responsible for and shall not pay any assessments, charges and sales, use, property, excise, or 
other taxes now or hereafter imposed by any governmental body or agency upon the provision of the Work or 
the Services or payments due to OSEP under this Agreement, other than taxes upon the net income of OSEP.  
Each Party shall be responsible for real or personal property taxes relating to equipment or material owned by 
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such Party.  Any fees, taxes, or other lawful charges paid by a Party on account of the other Party shall become 
immediately due from such responsible Party. 

10. WARRANTY.  OSEP will perform the Work in a professional, workman-like manner.  OSEP will promptly re-
perform any non-conforming Work for no charge, as long as the Board provides written notice to OSEP within 
one (1) year following Substantial Completion or such other period identified in Schedule 1-A.  If OSEP installs 
or furnishes goods or equipment under this Agreement (other than Lighting Equipment), and such goods or 
equipment are covered by an end-user warranty from their manufacturer, OSEP will transfer the benefits of such 
warranty to the Board.  Notwithstanding the previous sentence, OSEP will provide a ten (10) year manufacturer 
project warranty for materials only with respect to any LED fixtures, components and occupancy and lighting 
controls installed as part of the Work (“Lighting Equipment”).  The foregoing warranty for Lighting Equipment 
will commence at Substantial Completion of the lighting Work described under the heading [●] in Schedule 1-A.  
Further with respect to the warranty for Lighting Equipment, OSEP shall provide a warranty stock equal to at least 
two percent (2%) of lamps and one percent (1%) of LED replaceable drives installed as part of the Work.  The 
foregoing remedy with respect to the Work, together with any remedy provided by goods or equipment 
manufacturers (other than Lighting Equipment), shall be the Board’s sole and exclusive remedies for warranty 
claims.  The Board agrees that the one (1) year period following Substantial Completion (ten (10) years with 
respect to Lighting Equipment), or such other period identified in Schedule 1-A, shall be a reasonable time for 
purposes of submitting valid warranty claims with respect to the Work.  These exclusive remedies shall not have 
failed of their essential purpose so long as OSEP transfers the benefits of any goods or equipment end-user 
warranty to the Board and remains willing to re-perform any non-conforming Work for no charge within the one 
(1) year period (ten (10) years with respect to Lighting Equipment) described above or such other period identified 
in Schedule 1-A.  NO OTHER EXPRESS OR IMPLIED WARRANTIES, INCLUDING IMPLIED WARRANTIES 
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ARE PROVIDED BY OSEP.  This 
warranty does not extend to any Work that has been abused, altered, or misused, or repaired by the Board or 
third parties without the supervision or prior written approval of OSEP.  Except with respect to goods or equipment 
manufactured by OSEP and furnished to the Board hereunder, for which OSEP shall provide its express written 
manufacturer’s warranty, OSEP shall not be considered a merchant or vendor of goods or equipment. 

11. CLEANUP.  OSEP shall keep the premises and the surrounding area free from accumulation of waste materials 
or rubbish caused by the Work and, upon completion of the Work, OSEP shall remove all waste materials, 
rubbish, tools, construction equipment, machinery, and surplus materials. 

12. SAFETY; COMPLIANCE WITH LAWS.  OSEP shall be responsible for initiating, maintaining, and supervising 
all safety precautions and programs in connection with the performance of the Work and Services.  Each of OSEP 
and the Board shall comply with Applicable Legal Requirements and Applicable Standards in connection with its 
performance hereunder. 

13. ASBESTOS-CONTAINING MATERIALS AND OTHER HAZARDOUS MATERIALS. 

(a) Asbestos-Containing Materials:  Neither Party desires to or is licensed to undertake direct obligations 
relating to the identification, abatement, cleanup, control, removal or disposal of asbestos-containing 
materials (“ACM”).  Consistent with Applicable Legal Requirements, UNO or the Board, on behalf of 
UNO, shall supply OSEP with any information in its possession relating to the presence of ACM in 
areas where OSEP undertakes any Work or Services that may result in the disturbance of ACM; 
provided, that the Board shall not be deemed to make any representation or warranty with respect 
to such information.  It is OSEP’s policy to seek certification for facilities constructed prior to 1982 
that no ACM is present, and the Board, on behalf of UNO, shall provide such certification for all 
Covered Facilities, as applicable.  If either UNO, the Board or OSEP becomes aware of or suspects 
the presence of ACM that may be disturbed by OSEP’s Work or Services, it shall promptly stop the 
Work or Services in the affected area and notify the other.  As between the Board and OSEP, the 
Board, on behalf of UNO, shall be responsible at its sole expense for addressing the potential for or 
the presence of ACM in conformance with all Applicable Legal Requirements and addressing the 
impact of its disturbance before OSEP continues with its Work or Services, unless OSEP had actual 
Knowledge that ACM was present and acted with intentional disregard of that Knowledge, in which 
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case (i) OSEP shall be responsible at is sole expense for remediating areas impacted by the 
disturbance of  the ACM, and (ii) the Board shall resume its responsibilities for the ACM after OSEP’s 
remediation has been completed. 

(b) Other Hazardous Materials:  OSEP shall be responsible for removing or disposing of any Hazardous 
Materials brought to a Project Site or used by OSEP in performing the Work or Services (“OSEP 
Hazardous Materials”), and for the remediation of any areas impacted by the release of OSEP 
Hazardous Materials.  For all other Hazardous Materials (“Non-OSEP Hazardous Materials”), UNO 
or the Board, on behalf of UNO, shall supply OSEP with any information in its possession relating to 
the presence of such materials if their presence may affect OSEP’s performance of the Work or 
Services; provided, that the Board shall not be deemed to make any representation or warranty with 
respect to such information.  If either UNO, the Board or OSEP becomes aware of or suspects the 
presence of Non-OSEP Hazardous Materials that may interfere with OSEP’s Work or Services, it 
shall promptly stop the Work or Services in the affected area and notify the other.  As between the 
Board and OSEP, the Board, on behalf of UNO, shall be responsible at its sole expense for removing 
and disposing of Non-OSEP Hazardous Materials from its facilities and the remediation of any areas 
impacted by the release of Non-OSEP Hazardous Materials, unless OSEP had actual Knowledge 
that Non-OSEP Hazardous Materials were present and acted with intentional disregard of that 
Knowledge, in which case (i) OSEP shall be responsible at its sole expense for the remediation of 
any areas impacted by its release of such Non-OSEP Hazardous Materials, and (ii) the Board, on 
behalf of UNO, shall remain responsible at its sole expense for the removal of Non-OSEP Hazardous 
Materials that have not been released and for releases not resulting from OSEP’s performance of 
the Work or Services.  For purposes of this Agreement, “Hazardous Materials” specifically includes 
mold and lead-based paint and specifically excludes ACM.  OSEP shall have no obligations relating 
to the identification, abatement, cleanup, control, removal, or disposal of mold, regardless of the 
cause of the mold. 

14. CHANGE ORDERS.  The Parties, without invalidating this Agreement, may request changes in the Work to be 
performed under this Agreement, consisting of additions, deletions, or other revisions to the Work by written 
Change Orders.  The price and payment terms, time for performance (including extension of the Substantial 
Completion Date) and, if necessary, other terms and conditions, shall be equitably adjusted in accordance with 
the Change Order.  Such adjustments shall be determined by mutual agreement of the Parties; provided, that 
the Board, on behalf of UNO, shall certify in writing that it has sufficient funds appropriated to pay any additional 
amounts that may be owed by the Board arising from such Change Order; provided, further, that if the Parties 
cannot reach agreement regarding an equitable adjustment, OSEP may proceed with the Work described in the 
Change Order to the extent reasonably practicable, and the dispute shall be resolved by the Parties pursuant to 
Article 14 of the CEA.  Any Change Order must be signed by the authorized representative of each Party pursuant 
to Section 32.  If Concealed Conditions or other unknown conditions are encountered at a Project Site differing 
from the conditions represented by the Board, on behalf of UNO, in the bid documents or otherwise disclosed by 
UNO or the Board, on behalf of UNO, to OSEP prior to the commencement of the Work, price and payment 
terms, time for performance and, if necessary, other terms and conditions, shall be equitably adjusted.  Claims 
for equitable adjustment may be asserted in writing within a reasonable time from the date a Party becomes 
aware of a change to the Work by written notification.  Such adjustments shall be determined by mutual 
agreement of the Parties; provided, that if the Parties cannot reach agreement regarding an equitable adjustment, 
OSEP will proceed with the Work in a manner that addresses the issues raised as a result of the Concealed 
Condition or other unknown condition to the extent reasonably practicable, and the dispute shall be resolved by 
the Parties pursuant to Article 14 of the CEA.  Failure to promptly assert a request for equitable adjustment, 
however, shall not constitute a waiver of any rights to seek any equitable adjustment with respect to such change. 

15. TREATMENT; TAXES.  The Parties acknowledge and agree that OSEP is not making any representation or 
warranty to the Board with respect to matters not expressly addressed in this Agreement, including, but not limited 
to: 

(a) The Board’s proper legal, tax, accounting, or credit rating agency treatment relating to this 
Agreement; and 
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(b) the necessity of the Board to seek additional funding for any purpose. 

The Board, on behalf of UNO, is solely responsible for its obligations and determinations with respect to the 
foregoing matters.  In addition, the Parties acknowledge and agree that the Board, on behalf of UNO, shall be 
responsible to comply, at its cost and expense, with all Applicable Legal Requirements relating to contracting, 
including, without limitation, any requirements relating to the procurement of goods and/or services and any legal, 
accounting, or engineering opinions or reviews required or obtained in connection with this Agreement. 

16. INSURANCE.  OSEP shall maintain insurance in the amounts set forth below and consistent with the applicable 
terms and conditions of Exhibit “E” to the CEA with respect to the insurance set forth below, in full force and 
effect at all times until the Work and Services have been completed, and shall provide a certificate evidencing 
such coverage promptly following the Board’s request therefor.  

COVERAGES LIMITS OF LIABILITY 
  

Workmen’s Compensation Insurance or self-insurance, 
including Employer’s Liability 

Statutory 

  
Commercial General Liability Insurance $5,000,000 Per Occurrence 

$5,000,000 Aggregate 
  
Comprehensive Automobile Liability Insurance $5,000,000 Combined Single Limit 
  
The above limits may be obtained through primary and excess policies, and may be subject to self-
insured retentions. 

OSEP shall be responsible for obtaining builder's risk insurance coverage for the Facility Optimization Services 
and shall be responsible for any loss or casualty to the Facility Optimization Services that occurs prior to the 
Substantial Completion Date, and the Board shall be named as an additional insured thereunder.  The Board 
shall maintain insurance coverage, of the types and in the amounts customary for the conduct of its business, 
throughout the Term. 

17. INDEMNIFICATION. 

(a) Indemnification by the Board.  To the extent permitted by law, the Board will indemnify and hold 
harmless the OSEP Indemnitees from and against any and all Losses, to the extent arising, directly 
or indirectly, from or in connection with (i) any breach by the Board of its obligations, covenants, 
representations or warranties contained in this Agreement; (ii) any negligent actions or negligent 
omissions by UNO, the Board, on behalf of UNO, or a UNO Person in connection with the Board’s 
performance of this Agreement or otherwise in the conduct and operation of the Covered Facilities; 
(iii) any Hazardous Materials or ACM existing at or introduced onto, or Environmental Condition 
created at, a Covered Facility by the Board or a UNO Person; or (iv) any claims arising from or based 
on the violation by the Board or a UNO Person of Applicable Legal Requirements in connection with 
the performance of the Board’s obligations under this Agreement.  Notwithstanding any provision to 
the contrary, if there is joint, concurrent or contributing fault, negligence, gross negligence or 
intentional misconduct by OSEP or any OSEP Indemnitee, as determined through a final 
adjudication, including any appeals, then the Board’s indemnity obligations hereunder will be limited 
to the proportionate fault of the Board or any UNO Persons. 

(b) Indemnification by OSEP.  OSEP will indemnify and hold harmless the UNO Indemnitees from and 
against any and all Losses to the extent arising, directly or indirectly, from or in connection with (i) any 
breach by OSEP of its obligations, covenants, representations or warranties contained in this 
Agreement; (ii) any negligent actions or negligent omissions by OSEP or a OSEP Person in 
connection with OSEP’s performance of this Agreement; (iii) any Hazardous Materials introduced 
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onto, or Environmental Condition created at, any Covered Facility by OSEP or a OSEP Person; or 
(iv) any claims arising from or based on the violation by OSEP or a OSEP Person of Applicable Legal 
Requirements in connection with the performance of OSEP’s obligations under this Agreement.  
Notwithstanding any provision to the contrary, if there is joint, concurrent or contributing fault, 
negligence, gross negligence or intentional misconduct by the Board, UNO or any UNO Indemnitee, 
as determined through a final adjudication, including any appeals, then OSEP’s indemnity obligations 
hereunder will be limited to the proportionate fault of OSEP or any OSEP Persons. 

18. LIMITATION OF LIABILITY.  OSEP’S LIABILITY UNDER THIS AGREEMENT, REGARDLESS OF THE FORM 
OF ACTION, AFTER DEDUCTION OF ALL INSURANCE PROCEEDS AVAILABLE TO OSEP, SHALL IN NO 
EVENT EXCEED THE AMOUNT OF THE PAYMENTS ACTUALLY RECEIVED BY OSEP UNDER 
SCHEDULE 3.  In no event will either Party be liable for or with respect to any claims for consequential, indirect, 
punitive, exemplary, special or incidental damages, lost profits or lost revenues arising out of or related to this 
Agreement except to the extent such consequential, indirect, punitive, exemplary, special or incidental damages, 
lost profits or revenues are payable to a third party in connection with an indemnification covered by Section 17.  
The foregoing waivers and limitations are fundamental elements of the basis for this Agreement between OSEP 
and the Board, and each Party acknowledges that OSEP would not be able to provide the Work and Services 
contemplated by this Agreement on an economic basis in the absence of such waivers and limitations, and would 
not have entered into this Agreement without such waivers and limitations. 

19. TERM.  The term of this Agreement will commence on the Effective Date and will continue in full force and effect 
until the expiration or termination of the Adoption Agreement, in all cases in accordance with the terms and 
conditions thereof (the “Term”). 

20. EVENTS OF DEFAULT. 

(a) By the Board.  Subject to Force Majeure as provided in Section 27, the occurrence of any of the 
following events shall constitute a UNO Event of Default: 

i. The Board fails to cure its breach of a non-monetary obligation under this Agreement within 
thirty (30) days after the Board receives notice from OSEP of the breach; provided, that if 
such breach cannot reasonably be cured during such 30-day period, the Board will be 
entitled to an additional thirty (30)-day period within which to cure its breach, so long as it 
will have begun to cure such breach within the initial thirty (30)-day period and is diligently 
pursuing such cure; or 

ii. The Board fails to make any monetary payment due OSEP under this Agreement within thirty 
(30) days after the Board receives notice from OSEP of such payment being past due. 

For purposes of this Agreement, a UNO Event of Default described in Section 20.a.ii will be deemed to constitute an 
“UNO Event of Major Default.” 

(b) By OSEP.  Subject to Force Majeure as provided in Section 27, the occurrence of any of the following 
events shall constitute a OSEP Event of Default: 

i. OSEP fails to cure its breach of a non-monetary obligation under this Agreement within thirty 
(30) days after OSEP receives notice from the Board of the breach; provided, that if such 
breach cannot reasonably be cured during such 30-day period, OSEP will be entitled to an 
additional thirty (30)-day period within which to cure its breach, so long as it will have begun 
to cure such breach within the initial thirty (30)-day period and is diligently pursuing such 
cure; 

ii. OSEP fails to make any monetary payment due the Board under this Agreement within thirty 
(30) days after OSEP receives notice from the Board of such payment being past due. 
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For purposes of this Agreement, a OSEP Event of Default described in Section 20.b.ii will be deemed to constitute a 
“OSEP Event of Major Default.” 

21. RESERVED.  

22. RESERVED. 

23. RESERVED. 

24. EFFECT OF TERMINATION.  At the end of the Term, upon payment of the Termination Fee, if applicable, 
possession and use of all of Covered Facilities, and title to all Facility Optimization Services constructed and 
Future Equipment installed in Covered Facilities pursuant hereto during the Term, will revert to the Board, free 
and clear of any interest of OSEP, OSEP’s Trustee or OSEP’s Financier or any other claim or lien arising by or 
through OSEP, and OSEP agrees to execute, or cause OSEP’s Trustee or OSEP’s Financier to execute, such 
title transfer documents as may be reasonably acceptable to the Board to effect the title transfer described herein; 
provided, however, that if the Termination Fee is owed and the Board fails to timely and fully pay the Termination 
Fee, the Board, on behalf of UNO, and UNO will cooperate with OSEP and grant OSEP or OSEP’s Trustee 
reasonable access (which may be outside normal business hours and include non-Business Days) to the Covered 
Facilities for the purpose of repossessing and removing the Future Equipment, and the Board acknowledges and 
agrees that neither OSEP nor OSEP’s Trustee shall have any obligation to replace any Future Equipment so 
removed, but OSEP will repair any damage caused by OSEP or OSEP’s Trustee in the process of such removal.  
No termination of this Agreement excuses either Party from any liability arising out of any default as provided in 
this Agreement that occurred prior to such termination. 

25. NON-APPROPRIATION.  The continuation of this Agreement is contingent upon the appropriation of funds by 
the Legislature to fulfill the Board’s obligations hereunder.  If, as determined by the Board consistent with 
Section 10 of the Adoption Agreement, the Legislature fails to appropriate sufficient monies to provide for the 
continuation of this Agreement, the Board may terminate this Agreement on the last day of the fiscal year for 
which funds have been appropriated pursuant to Exhibit “D” of the Facilitation Agreement.  Such termination 
shall be without penalty or expense to the Board, except for payment of the Termination Fee pursuant to 
Exhibit “C” of the Facilitation Agreement.  The Board agrees that each budget proposed by the Board to the 
Louisiana Board of Regents during the Term will include funds necessary for the UNO Investment for the Project, 
and to use its best efforts to effect the necessary appropriations for funds necessary for the UNO Investment, but 
makes no representations, warranties or covenants, express or implied, that the Legislature will make such 
appropriations. 

26. PLEDGE.  The Board consents to OSEP’s grant of a mortgage, security interest, pledge or assignment in, to and 
under (i) all rights of OSEP arising under this Agreement, including OSEP’s right to receive payments for the 
Work and the Services hereunder and the Termination Fee and (ii) the Future Equipment, provided that any such 
mortgage shall not be for a term longer than the Term. 

27. FORCE MAJEURE.  The respective rights and obligations of the Parties on the occurrence of, and during, an 
event of Force Majeure will be governed by the provisions Section 11.5 of the CEA. 

28. OSEP'S PROPERTY.  All materials furnished or used by OSEP and/or OSEP subcontractors or agents at the 
installation site, including documentation, schematics, test equipment, software and associated media remain 
the exclusive property of OSEP or such other third party.  The Board agrees not to use such materials for any 
purpose at any time without the express authorization of OSEP.  The Board agrees to allow OSEP and/or OSEP 
subcontractors or agents to retrieve and to remove all such materials remaining after installation or maintenance 
operations have been completed.  The Board acknowledges that any software furnished in connection with the 
Work and/or Services is proprietary and subject to the provisions of any software license agreement associated 
with such software. 

29. RESERVED. 
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30. DISPUTES.  Disputes between the Parties, including any dispute regarding the Final GMP, shall be governed by 
the dispute resolution procedures in Article 14 of the CEA. 

31. GOVERNING LAW.  This Agreement and all Schedules and Attachments to this Agreement, and all matters 
arising out of or relating to them (whether in law or in equity), are governed by and construed in accordance with, 
the internal laws of the State of Louisiana, without regard to the conflict of laws provisions thereof to the extent 
those principles or rules would require or permit the application of the laws of any jurisdiction other than those of 
the State of Louisiana. 

32. REPRESENTATIVES.  Within five (5) days of the Effective Date, OSEP shall appoint the OSEP Services Period 
Representatives and the Board shall appoint the UNO Services Period Representatives, each of whom will be 
authorized to act as a designated contact person for matters concerning this Agreement; provided, however, that 
throughout the Term, there may be different individuals acting as representatives with different levels of authority 
to act on behalf of a Party.  A Party will be bound by the written communications from its representative to the 
other Party.  In addition, in cooperation with OSEP, the Board will designate certain UNO Services Period 
Representatives who will be available twenty-four (24) hours per day, seven (7) days per week and the means 
by which each of them may be contacted at all times.  These particular UNO Services Period Representatives 
are to be notified by OSEP at any time that OSEP has Knowledge of an Emergency.  A Party may replace a 
representative upon providing the other Party with Notice.  The Parties will be entitled to rely on the genuineness 
of such Notice from the other Party. 

33. CONSENTS; APPROVALS; COOPERATION.  Whenever the Board’s consent, approval, satisfaction or 
determination shall be required or permitted under this Agreement, and this Agreement does not expressly state 
that the Board may act in its sole discretion, such consent, approval, satisfaction or determination shall not be 
unreasonably withheld, qualified, conditioned or delayed, whether or not such a “reasonableness” standard is 
expressly stated in this Agreement.  Whenever the Board’s cooperation is required by OSEP in order to carry out 
OSEP’s obligations hereunder, the Board agrees that it shall act in good faith and reasonably in so cooperating 
with OSEP and/or OSEP’s designated representatives or assignees or subcontractors.  The Board shall furnish 
decisions, information, and approvals required by this Agreement in a timely manner so as not to delay the 
performance of the Work or Services. 

34. FURTHER ASSURANCES; ESTOPPEL CERTIFICATION. 

(a) From time to time, and at any time, at and after the Effective Date, each Party will execute, 
acknowledge and deliver such documents and assurances, reasonably requested by any other Party 
(in such form reasonably acceptable to the requested Party) and will take any other action consistent 
with the terms of this Agreement that may be reasonably requested by a Party for the purpose of 
effecting or confirming any of the transactions contemplated hereby. 

(b) Any Party shall, without charge, at any time and from time to time hereafter within sixty (60) days 
after written request of another Party (such request to specify this Agreement and Section), certify 
by written instrument duly executed and acknowledged to any Person or entity specified in such 
request:  (i) as to whether this Agreement has been supplemented or amended, and if so, the 
substance and manner of such supplement or amendment; (ii) as to the validity and force and effect 
of this Agreement, in accordance with its tenor as then constituted; (iii) as to the existence of any 
default thereunder by such Party or, to such Party’s Knowledge, the other Party; (iv) as to the 
existence of any offsets, counterclaims or defenses thereto on the part of such other Party for which 
such Party has Knowledge; (v) as to the commencement and expiration dates of the Term; and 
(vi) as to any other matters as may reasonably be so requested.  Any such certificate may be relied 
upon by the requesting Party and any other Person, firm or corporation to whom the same may be 
exhibited or delivered, and the contents of such certificate shall be binding on the Party executing 
same.  Any estoppel certification delivered pursuant to this Section 34.b shall only speak as to the 
facts contained in such certification and shall not be deemed to constitute an amendment or 
modification to this Agreement. 
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35. INDEPENDENT CONTRACTOR.  Nothing in this Agreement will be deemed to constitute any Party a partner, 
agent or legal representative of any other Party or to create a joint venture, partnership, agency or any relationship 
between the Parties, and OSEP is an independent contractor of the Board. 

36. POWER AND AUTHORITY.  Each Party represents and warrants to the other that (i) it has all requisite power 
and authority to execute and deliver this Agreement and perform its obligations hereunder, (ii) all corporate, 
board, body politic, or other approvals necessary for its execution, delivery, and performance of this Agreement 
have been or will be obtained, and (iii) this Agreement constitutes its legal, valid, and binding obligation. 

37. SEVERABILITY.  To the fullest extent possible, each provision of this Agreement shall be interpreted in such 
manner as to be effective and valid under law, but if any provisions of this Agreement shall be prohibited or invalid 
under any law, such provision shall be ineffective to the extent of such prohibition or invalidity without invalidating 
the remainder of such provision or the remaining provisions of this Agreement. 

38. COMPLETE AGREEMENT.  This Agreement, together with the CEA and the other UNO Ancillary Agreements, 
constitute the Parties’ entire agreement with respect to the subject matter hereof and supersedes all prior oral or 
written agreements and understandings between the Parties relating to the subject matter hereof.  Except as 
otherwise provided in this Agreement, no amendment, supplement or modification of this Agreement will be 
binding upon any Party unless executed in writing by such Party.  Each Party hereto is relying exclusively on the 
terms of this Agreement, the CEA and the other UNO Ancillary Agreements, its own judgment, and the advice of 
its own legal counsel and/or other advisors in entering into this Agreement.  The Board acknowledges and agrees 
that any purchase order issued by the Board associated with this Agreement is intended only to establish payment 
authority for the Board’s internal accounting purposes.  No purchase order shall be considered a counteroffer, 
amendment, modification, or other revision to the terms of this Agreement.   

39. ASSIGNMENT.  OSEP will not assign or otherwise transfer its rights or obligations under this Agreement except 
in accordance with the provisions of ARTICLE 9 of the CEA.  The Board shall not assign or otherwise transfer its 
rights or obligations under this Agreement under any circumstances. 

40. HEADINGS.  The captions and titles in this Agreement are for convenience only and shall not affect the 
interpretation or meaning of this Agreement. 

41. COUNTERPARTS.  This Agreement may be executed in counterparts, each of which will be deemed an original 
and all of which will constitute one agreement.  The signatures of any Party to a counterpart will be deemed to 
be a signature to, and may be appended to, any other counterpart.  Digital signatures and other electronic 
signatures and copies of manual signatures transmitted by facsimile, e-mail or other electronic means will be 
binding and considered fully effective as if they were authentic original signatures. 

42. NOTICES.  All notices or communications related to this Agreement shall be provided pursuant to Section 10 of 
the Facilitation Agreement; provided, however, that delivery of invoices for the Board payments due hereunder 
will be in writing and e-mailed to the Board at the following address (or such other e-mail address as the Board 
may request in accordance with the provisions of Section 10 of the Facilitation Agreement): [●]. 

[SIGNATURE PAGE FOLLOWS.] 
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NON-DISTURBANCE AND ATTORNMENT AGREEMENT 

THIS NON-DISTURBANCE AND ATTORNMENT AGREEMENT (“NDA”) is made as of the 
[●] day of [●], 2022 (the “Date”) by: 

THE BOARD OF SUPERVISORS FOR UNIVERSITY OF LOUISIANA SYSTEM, 
ACTING ON BEHALF OF THE UNIVERSITY OF NEW ORLEANS 

(“Board”), 
 

[●], 
a Louisiana [●] (“Foundation”), 

 
ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC, 

a Delaware limited liability company (“OSEP”), 

and 

HANCOCK WHITNEY BANK, 
a Mississippi state banking corporation, 

as collateral agent for the Secured Parties (“Collateral Agent”). 

RECITALS 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company, 
(“LAEP”) have entered into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), 
which establishes a framework pursuant to which the State and other State Entities, on the one hand, and 
LAEP, on the other hand, may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for the provision of work and services by LAEP, directly or indirectly through 
Project SPEs; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and the University 
of New Orleans (“UNO”) is a higher education institution under the supervision and control of the Board; 

WHEREAS, Foundation is a wholly owned subsidiary of UNO Research and Technology 
Foundation; 

WHEREAS, UNO Research and Technology Foundation is a nonprofit corporation whose mission 
is to serve UNO, its campus, students and faculty primarily through financial resources raised and 
distributed by that foundation; 

WHEREAS, the Board owns and operates the Campus; 

WHEREAS, pursuant to ARTICLE 6 of the CEA, the Adoption Agreement dated as of the Date 
by and among the State, LAEP, the Board on behalf of UNO, and OSEP, and the Facilitation Agreement 
dated as of the Date (as amended, restated, modified or otherwise supplemented from time to time in 
accordance with the terms thereof, the “Facilitation Agreement”) by and among the State, LAEP, the 
Board on behalf of UNO, Foundation and OSEP, the Board has determined to opt-in to the CEA with 
respect to the Plants and the Campus Buildings for the purpose of the Project; 
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WHEREAS, pursuant to the Project, the Board and Foundation have entered into a Lease 
Agreement dated as of the Date (as amended, restated, modified or otherwise supplemented from time to 
time in accordance with the terms thereof, the “Lease”), pursuant to which the Board has granted 
Foundation an exclusive thirty (30) year lease over the Plants and certain assets and properties located 
therein; 

WHEREAS, pursuant to the Project, Foundation and OSEP have entered into a Sublease 
Agreement dated as of the Date (as amended, restated, modified or otherwise supplemented from time to 
time in accordance with the terms thereof, the “Sublease”), pursuant to which Foundation has granted 
OSEP an exclusive thirty (30) year sublease over the Plants and certain assets and properties located therein; 

WHEREAS, in consideration of the Sublease, OSEP will (i) pay to Foundation a one time, lump 
sum rent payment in the amount of $[●] (the “Prepaid Rent”), (ii) fund certain enhancements and 
improvements to the Plants (the “Plant Improvements”), (iii) fund certain enhancements and 
improvements to the Campus Buildings (the “Facility Optimization Services”), and (iv) supply all of the 
Campus Buildings’ requirements for chilled water as well as undertaking other obligations set forth in the 
Thermal Services Agreement by and between the Board and OSEP dated as of the Date (as amended, 
restated, modified or otherwise supplemented from time to time in accordance with the terms thereof, the 
“Thermal Services Agreement”); 

WHEREAS, OSEP and certain institutional investors party thereto (the “Note Purchasers,” such 
term to include holders from time to time of the Notes (as defined below)) have entered into a Note Purchase 
Agreement, as of the Date (as amended, restated, modified or otherwise supplemented from time to time in 
accordance with the terms thereof, the “Note Purchase Agreement”), pursuant to which OSEP issued (or 
will issue concurrently with the execution of the Note Purchase Agreement) its senior secured notes in an 
aggregate principal amount of $[●] (the “Notes”) and the Note Purchasers have purchased (or will purchase 
concurrently with the execution of the OSEP Financing Documents) the Notes; 

WHEREAS, the proceeds of the issuance and sale of the Notes will be used in part to fund the 
Prepaid Rent, the Plant Improvements and the Facility Optimization Services; 

WHEREAS, OSEP has entered into, or will concurrently with the execution of the Note Purchase 
Agreement enter into, a Collateral Security and Account Agreement dated as of the Date (as amended, 
restated, modified or otherwise supplemented from time to time in accordance with the terms thereof, the 
“Collateral Security Agreement”), in favor of the Collateral Agent, for the benefit of the Secured Parties 
(as defined therein), pursuant to which OSEP will, with the Board’s acknowledgment and consent, (i) vest 
in the Collateral Agent title to all equipment purchased by or on behalf of OSEP and installed in the Plants 
and the Campus Buildings as part of the Plant Improvements and Facility Optimization Services (the 
“Equipment”) and (ii) grant security interests in the Collateral (as defined therein) other than the 
Equipment; 

WHEREAS, OSEP has entered into, or will concurrently with the execution of the Note Purchase 
Agreement enter into, a Multiple Indebtedness Mortgage, dated as of the Date (as amended, restated, 
modified or otherwise supplemented from time to time in accordance with the terms thereof, the 
“Mortgage”), granting to Collateral Agent for the benefit of the Secured Parties a mortgage lien in and to 
all of OSEP’s rights under the Sublease; 

WHEREAS, OSEP’s sole member has pledged 100% of its equity interest in OSEP (the “OSEP 
Equity”) to the Collateral Agent pursuant to that certain Pledge Agreement between such sole member and 



UNO 
Non-Disturbance and Attornment Agreement 
Page 3 
3673519v.4 

the Collateral Agent dated as of the Date (as amended, restated, modified or otherwise supplemented from 
time to time in accordance with the terms thereof, the “Pledge Agreement”); and 

WHEREAS, it is a condition precedent to the closing under the Note Purchase Agreement and 
OSEP entering into the UNO Ancillary Agreements, that the Board, Foundation, OSEP and Collateral 
Agent execute and deliver this NDA. 

AGREEMENT 

Accordingly, the Board, Foundation, OSEP and the Collateral Agent agree that: 

1. DEFINITIONS. 

(a) “Acceptable Operator” means (1) a licensed operator (i) of, one or more facilities similar 
to the Plants, or (ii)  who currently operates one or more facilities that, in the aggregate, has/have the 
capacity to deliver Thermal Energy at least equal to the aggregate capacity of the Plants, or (iii) who does 
not currently operate one or more facilities, but has entered into arrangements satisfactory to the Required 
Holders with an operator that has significant experience in operating facilities similar to the Plants; or (2) an 
operator that is satisfactory to the Required Holders and the Board. 

(b) “Board Parties”: means the Board and Foundation. 

(c) “Contract Document(s)”:  means each of and collectively, as the context may require, the 
CEA and the UNO Ancillary Agreements. 

(d) “Contract Rights”:  means any and all rights granted by the Board and Foundation to 
OSEP under, and subject to the terms of, the Contract Documents, including, but not limited to, the 
exclusive right to occupy the Plants and use and enjoy the leased/subleased assets located therein and 
thereon, and provide Thermal Services to the Campus Buildings, all under, pursuant to and in accordance 
with the applicable terms and conditions of the CEA and the UNO Ancillary Agreements. 

(e) “Enforcement Transfer”:  means any transfer of OSEP’s interest in any OSEP Property 
or the OSEP Equity pursuant to a Foreclosure Proceeding, by sale or assignment in an Insolvency 
Proceeding or by a Transfer in Lieu. 

(f) “Foreclosure Proceeding”:  means any proceeding to foreclose or otherwise enforce the 
Mortgage, the Collateral Security Agreement or the Pledge Agreement. 

(g) “Insolvency Proceeding”:  means any action or proceeding involving OSEP in connection 
with: 

(i) a receiver, receiver manager, liquidator or other encumbrance holder 
taking possession of or being appointed over, or any distress, execution or other process being 
levied or enforced upon, the whole or any material part of the assets of OSEP, 

(ii) the filing of a bankruptcy petition by OSEP, 

(iii) the filing of an involuntary bankruptcy petition against OSEP by any 
Person other than OSEP which proceeding is not dismissed within ninety (90) days of its filing, 
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(iv) an involuntary assignment for the benefit of all the creditors of OSEP, or 
the liquidation of OSEP, or 

(v) OSEP admitting in writing its inability to pay its debts generally as they 
become due, becoming insolvent, or ceasing to carry on business. 

(h) “Keeper”:  means a keeper, receiver or similar party designated by Collateral Agent to act 
as such in connection with a Foreclosure Proceeding, pursuant to applicable provisions of Louisiana law. 

(i) “OSEP Financing Documents”:  means: 

(i) the Note Purchase Agreement, 

(ii) the Notes, 

(iii) the Collateral Security Agreement, 

(iv) the Mortgage, and 

(v) the Pledge Agreement. 

(j) “OSEP Financing Security”:  means: 

(i) the Mortgage, 

(ii) title to the Equipment, 

(iii) the collateral assignment of the Contract Documents pursuant to the 
Collateral Security Agreement, and 

(iv) the Pledge Agreement, 

individually and collectively, and such other collateral as granted by OSEP to Collateral Agent in the 
Collateral Security Agreement. 

(k) “OSEP Group”: means OSEP, OSEP’s agents, subcontractors, employees, managers, 
directors, employees, and any OSEP Successor Party, individually and collectively. 

(l) “OSEP Group Documents”:  means the Contract Documents and/or the OSEP Financing 
Documents, individually and collectively. 

(m) “OSEP Property”: means the Contract Rights and the other rights of OSEP under the CEA 
and the UNO Ancillary Agreements. 

(n) “OSEP Successor Party”: means (i) Collateral Agent, or (ii) any other Person who 
acquires the OSEP Property or the OSEP Equity by way of an Enforcement Transfer, and as a result thereof 
succeeds to (w) the Contract Rights of OSEP, and (x) the rights and obligations of OSEP under the Contract 
Documents (collectively, “OSEP Rights and Obligations”); provided, however, that with respect to an 
OSEP Successor Party (including the Collateral Agent or a Keeper) of the OSEP Rights and Obligations, 
such OSEP Successor Party (including the Collateral Agent and a Keeper) (y) must be the sole successor 
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to OSEP of the OSEP Rights and Obligations; and (z) must be or must engage an Acceptable Operator to 
operate and undertake the OSEP Rights and Obligations. 

(o) “Person”:  means any individual (including, the heirs, beneficiaries, executors, legal 
representatives or administrators thereof), corporation, partnership, joint venture, trust, limited liability 
company, limited partnership, joint stock company, unincorporated association or other entity or a 
governmental authority. 

(p) “Representative”:  means, with respect to any Person, any director, officer, employee, 
official, lender (or any agent or trustee acting on its behalf), partner, member, owner, agent, lawyer, 
accountant, auditor, professional advisor, consultant, engineer, contractor, other Person for whom such 
Person is responsible at law or other representative of such Person and any professional advisor, consultant 
or engineer designated by such Person as its “Representative.” 

(q) “Required Holders”:  means those Persons holding at least a majority in principal amount 
of the Notes outstanding at the time of such determination. 

(r) “Termination Fee”: has the meaning given that term in the Facilitation Agreement.  For 
avoidance of doubt, any reference to the payment of the Termination Fee in this NDA means the payment 
in full by the Board and Foundation of each component of the Termination Fee that is due and payable in 
accordance with the provisions Exhibit “C” to the Facilitation Agreement. 

(s) “Thermal Services Charge”:  has the meaning given that term in Exhibit “A” to the CEA. 

(t) “Transfer in Lieu”: means any dation en paiement, deed in lieu of foreclosure or any other 
sale, assignment or other transfer in satisfaction of the Collateral Security Agreement, the Mortgage or the 
Pledge Agreement in connection with a Foreclosure Proceeding or Insolvency Proceeding. 

Initially capitalized terms used in this NDA but not otherwise defined herein have the meaning ascribed to 
them in the Facilitation Agreement. 

2. CONSENT AND ACKNOWLEDGEMENT. 

(a) Each Board Party acknowledges and agrees that OSEP is entitled to the possession, use, 
enjoyment and occupancy of the Contract Rights as provided in, and subject to the terms and conditions of, 
the Contract Documents. 

(b) Each Board Party acknowledges and consents to the OSEP Financing Security and 
recognizes and consents to the security thereof.  To the extent its consent is required under a Contract 
Document, a Board Party shall not consent to an assignment by OSEP of, or a grant by OSEP of any 
mortgage, lien, pledge or security interest encumbering, any of the OSEP Property to any Person other than 
Collateral Agent.  Each Board Party acknowledges and agrees that Collateral Agent, in its capacity as 
collateral agent for the Note Purchasers, constitutes “Project SPE’s Financier” for the Project as defined 
and used in the CEA and constitutes “OSEP’s Financier” for the Project as defined and used in the UNO 
Ancillary Agreement, and that Collateral Agent shall have the rights, privileges, benefits and protections 
granted to a Project SPE’s Financier or OSEP’s Financier under the Contract Documents.  Except as 
otherwise set forth in this NDA, Collateral Agent shall have no liability or obligation under any Contract 
Document as a result of the collateral assignment thereof nor shall Collateral Agent be obligated or required 
to perform any of OSEP’s obligations under any Contract Document or to take any action to collect or 
enforce any claim for payment assigned under the OSEP Financing Documents, as a result of the collateral 
assignment thereof.  Each Board Party further acknowledges the right of Collateral Agent, subject to the 



UNO 
Non-Disturbance and Attornment Agreement 
Page 6 
3673519v.4 

terms of this NDA, to exercise certain rights and remedies in respect of the OSEP Financing Documents in 
its capacity as Collateral Agent thereunder during the period while an “Event of Default” (as defined under 
the OSEP Financing Documents) shall have occurred and be continuing (a “Default Period”), and to make 
all demands, give all notices, take all actions and exercise all rights of OSEP under the Contract Documents 
during a Default Period.  From and after notice from Collateral Agent to a Board Party that an Event of 
Default has occurred under the OSEP Financing Documents and that Collateral Agent has elected to do so, 
the Board Party will accept performance by Collateral Agent of the obligations of OSEP under the Contract 
Documents during a Default Period.  OSEP consents to the foregoing and directs the Board Parties to accept 
such performance by Collateral Agent. 

(c) Except as otherwise expressly provided herein, each Board Party further agrees that during 
the occurrence and continuance of an OSEP Event of Default, from and after notice from the Collateral 
Agent to that Board Party that a Default Period then exists, such Board Party shall render to Collateral 
Agent all performance due by such Board Party to OSEP under the Contract Documents during a Default 
Period, and shall not (i) suspend its performance under any Contract Document unless the grounds for 
suspension of performance are the failure of Collateral Agent to perform OSEP’s obligations under the 
Contract Documents following notice to Collateral Agent of such failure and Collateral Agent’s failure to 
cure such failure within any time periods provided for cure in the applicable Contract Document (provided 
the Board shall not suspend payment of the Thermal Services Charge and no Board Party shall suspend 
payment of its obligation to pay any portion of the Termination Fee), or (ii) take or support any Insolvency 
Proceeding in relation to OSEP or any part of the OSEP Property (but a Board Party may file claims and 
otherwise participate in any such Insolvency Proceeding; provided, however, that such claims and 
participation shall not seek any clawback or claim against Thermal Services Charges or any portion of the 
Termination Fee in any respect previously paid by a Board Party, subject to OSEP’s Financier’s timely 
satisfaction of its obligation to release its lien against the Collateral and convey title to the Equipment to 
the Board following full payment of the Termination Fee). 

(d) Except as permitted by the Contract Documents, each Board Party agrees not to sell, assign, 
or otherwise dispose of or alienate (by operation of law or otherwise) all or any part of its right, title and 
interest in the Contract Documents without causing any successor, assignee or acquirer of any of such Board 
Party’s right, title or interest in the Contract Documents to be bound by this NDA.  Likewise, Collateral 
Agent agrees not to sell, assign, or otherwise dispose of or alienate (by operation of law or otherwise) all 
or any part of its right, title and interest in the OSEP Financing Documents without causing any successor, 
assignee or acquirer of any of Collateral Agent’s right, title or interest in the OSEP Financing Documents 
to be bound by this NDA. 

(e) Each Board Party acknowledges and agrees that none of the following shall constitute a 
default or event of default by OSEP under the Contract Documents:  (i) the vesting of title to the Equipment 
in the Collateral Agent; (ii) the grant of the OSEP Financing Security; (iii) subject to compliance with the 
Contract Documents and this NDA, the acquisition by an OSEP Successor Party of the rights of OSEP 
under the Contract Documents by an Enforcement Transfer; (iv) subject to compliance with the Contract 
Documents and this NDA, the acquisition of control or management rights over, ownership of, or any other 
rights with respect to any OSEP Property by any OSEP Successor Party; or (v) subject to compliance with 
the Contract Documents and this NDA, the acquisition by the Collateral Agent or any other OSEP Successor 
Party of the OSEP Equity. 

(f) Commencing on the Date and so long as the OSEP Financing Documents remain in effect, 
each Board Party agrees to make all payments required to be made by it to OSEP under the Contract 
Documents in U.S. dollars in immediately available funds, directly to Collateral Agent as provided in 
writing to such Board Party, or to such other Person and/or at such other address or account as Collateral 
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Agent may from time to time specify in writing to a Board Party.  OSEP hereby instructs the Board Parties, 
and the Board Parties hereby accept such instructions, to make all payments due and payable to OSEP under 
the Contract Documents as set forth in the immediately preceding sentence. 

(g) No Board Party is a party to the Mortgage, and the Mortgage shall not subject to the lien 
thereof any property other than OSEP’s rights under the UNO Ancillary Agreements.  Without limiting the 
generality of the foregoing, the Mortgage is not intended to encumber:  (a) any fee title to or leasehold 
interest of a Board Party in the Plants, or (b) any of the Board Parties’ rights under the Contract Documents.  
OSEP shall not have the right to encumber or grant a security interest in and to any property owned by a 
Board Party, except for the Collateral. 

3. NONDISTURBANCE. 

(a) Each Board Party hereby agrees that in the event Collateral Agent exercises any of its rights 
under the Mortgage or any other OSEP Financing Documents and, as a result thereof, an OSEP Successor 
Party acquires control or management rights over, ownership of, or any other rights with respect to any of 
the OSEP Property, whether pursuant to an Enforcement Transfer or otherwise, (i) the Contract Documents 
and Contract Rights shall not terminate or be terminated as a result of such occurrence and the rights of the 
OSEP Successor Party thereunder shall continue in full force and effect, subject to the terms and conditions 
of the Contract Documents, (ii) such Board Party shall not disturb any of the OSEP Successor Party’s rights 
under any of the OSEP Property, except as specifically permitted by the terms and conditions of the Contract 
Documents, and (iii) such Board Party shall recognize the OSEP Successor Party’s rights to continue to 
enjoy the rights and benefits of the OSEP Property as provided in the Contract Documents, but subject to 
the terms and conditions of the Contract Documents. 

(b) Collateral Agent agrees that in the event Collateral Agent exercises any of its rights under 
the OSEP Financing Documents and, as a result thereof, an OSEP Successor Party acquires or seeks to 
acquire control or management rights over, ownership of, or any other rights with respect to any of the 
OSEP Group Documents or OSEP Property, whether pursuant to an Enforcement Transfer or otherwise:  
(i) none of the Contract Documents shall terminate or be terminated and the rights of the Board Parties 
thereunder and with respect to the Collateral shall continue in full force and effect, subject to the terms of 
the Contract Documents (including, without limitation, termination rights); and (ii) without limiting the 
generality of the foregoing, Collateral Agent may not take any action to enforce the security interest in the 
Collateral, whether by seizure, writ of sequestration, public or private sale or otherwise. 

(c) Collateral Agent further agrees not to name or join a Board Party as a defendant in any 
exercise of Collateral Agent’s rights and remedies arising upon a default under the OSEP Financing 
Documents unless applicable law requires a Board Party to be made a party thereto as a condition to 
proceeding against OSEP solely for prosecuting such rights and remedies. 

4. ATTORNMENT AND ASSUMPTION. 

(a) If an OSEP Successor Party succeeds to OSEP’s interest in the OSEP Property, the Board 
Parties will be bound to such OSEP Successor Party and such OSEP Successor Party will be bound to the 
Board Parties according to the Contract Documents and Contract Rights in force at the time of the 
Enforcement Transfer and for the balance of the term of the Contract Documents and any extensions of the 
Contract Documents, as if the OSEP Successor Party were an original party to the Contract Documents.  
Upon an Enforcement Transfer to an OSEP Successor Party, the OSEP Successor Party shall assume all of 
OSEP’s obligations under the Contract Documents from and after the date of the Enforcement Transfer, 
and (i) the Contract Documents shall continue in full force and effect, (ii) the rights and obligations of 
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OSEP Group and the Board Parties will be the same as they would have been if the OSEP Successor Party 
had been in OSEP’s position under the Contract Documents, and (iii) all references in the Contract 
Documents to OSEP shall be deemed to include such OSEP Successor Party.  The provisions of this Section 
shall be effective and self-operative without any need for a Board Party or an OSEP Successor Party to 
execute any further documents.  The OSEP Successor Party and the Board Parties shall, however, confirm 
the provisions of this Section in writing upon request by either of them. 

(b) The date of an Enforcement Transfer to an OSEP Successor Party shall be referred to as 
the “date of attornment”, with respect to the applicable parties to which the attornment applies. 

5. PROTECTION OF OSEP SUCCESSOR.  Notwithstanding anything to the contrary in the Contract 
Documents, neither Collateral Agent nor any OSEP Successor Party shall be liable for or bound by any of 
the following matters: 

(a) Any right that a Board Party may have against OSEP or its successors and assigns as to 
any event or occurrence before the date of attornment, including any claim for damages of any kind 
whatsoever as the result of any breach by OSEP or its successors and assigns that occurred before the date 
of attornment.  The foregoing, however, shall not limit the OSEP Successor Party’s obligation to correct 
any conditions which violated OSEP’s obligations under the Contract Documents that existed as of the date 
of attornment, and which after the date of attornment continue to violate OSEP’s obligations under the 
Contract Documents. 

(b) Any act, omission, default, misrepresentation, or breach of warranty, of OSEP or its 
successors and assigns or obligations accruing prior to the date of attornment, except for any act, omission, 
default, misrepresentation or breach of warranty of OSEP or its successors and assigns for which a Board 
Party has provided written notice to Collateral Agent prior to the date of attornment. 

(c) Any obligation to credit payment under the Contract Documents that a Board Party may 
have made to OSEP or its successors and assigns more than thirty (30) days before the date such payment 
was first due and payable under the Contract Documents with respect to any period after the date of 
attornment, except for any payment(s) expressly required by Contract Documents or any such payment(s) 
actually received by Collateral Agent. 

(d) Any amendment, modification, cancellation, termination, extension or reduction of the 
Contract Documents made without Collateral Agent’s prior written consent (which shall not be 
unreasonably withheld, except that Collateral Agent may refuse to consent in its sole discretion to any 
amendment, modification, cancellation, termination, extension or reduction that changes the Term of a 
Contract Document or could reasonably be expected to affect repayment of the Notes (including anything 
related to the Thermal Services Charge or the FOSA Charge, security therefor, title to the Equipment or the 
Termination Fee)), excluding, however, any termination or cancellation of a Contract Document pursuant 
to the express terms of the Contract Document not requiring the consent of OSEP or Collateral Agent 
(subject further to Collateral Agent’s rights under Section 7(b) of this NDA with respect to a cancellation 
or termination of a Contract Document), and further provided that OSEP, not a Board Party, shall be 
responsible for any costs associated with obtaining Collateral Agent’s prior written consent to any such 
matters. 

6. BOARD PARTIES’ RIGHT TO CURE. 

(a) Collateral Agent shall give the Board Parties written notice (each such notice being referred 
to herein as a “OSEP Default Notice”) promptly upon becoming aware of the occurrence of any default or 
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breach by OSEP under the OSEP Financing Documents, or upon becoming aware of the occurrence or non-
occurrence of any event or condition under the OSEP Financing Documents which would immediately or 
with the passage of any applicable grace period or the giving of notice, or both, enable Collateral Agent to 
foreclose the lien of the Mortgage or otherwise exercise any remedies thereunder or under the OSEP 
Financing Documents (a “OSEP Default”).  Any OSEP Default Notice shall specify the nature of the OSEP 
Default in detail sufficient to enable the Board Parties to assess the scope and amount of any liability of 
OSEP resulting from the OSEP Default.  Collateral Agent shall give the Board Parties an OSEP Default 
Notice at the same time it gives OSEP notice of such OSEP Default.  The failure of Collateral Agent to 
give an OSEP Default Notice to a Board Party shall not invalidate or otherwise impact the underlying OSEP 
Default or impair any rights granted or derived by Collateral Agent under the OSEP Financing Documents.  
In no event, however, shall Collateral Agent exercise any foreclosure or dispossessory remedies against 
OSEP (all of which remedies shall be subject to the non-disturbance provisions set forth in Section 3(b) 
above), or take any action to perform any of OSEP’s obligations under the Contract Documents as a result 
of an OSEP Default, unless Collateral Agent has provided the Board Parties with an OSEP Default Notice 
with respect thereto and afforded the Board Parties the same opportunity to cure such OSEP Default as 
provided to OSEP in the OSEP Financing Documents; provided, however, that in no event shall a Board 
Party be obligated to remedy or cure any such OSEP Default.  Unless a Board Party otherwise agrees in 
writing, OSEP shall remain solely liable to perform OSEP’s obligations under the OSEP Financing 
Documents both before and after the exercise of any right or remedy under this NDA.  Without limiting the 
foregoing, if a Board Party, in its discretion, elects to fully cure an OSEP Default, Collateral Agent will 
accept such cure to the extent all of OSEP Defaults are cured. 

(b) Collateral Agent and/or the Required Holders shall give the Board Parties notice of any 
change in the Collateral Agent, replacement of the Collateral Agent or substitution of the Collateral Agent, 
within a reasonable time of the change, replacement or substitution. 

7. COLLATERAL AGENT’S RIGHT TO CURE. 

(a) Each Board Party shall deliver to Collateral Agent copies of (1) all notices delivered by 
such Board Party to OSEP with respect to (i) any “default” or “event of default” (howsoever defined) by 
OSEP under any Contract Document, or (ii) the occurrence of any other event giving rise to the suspension 
of performance by such Board Party of its obligations under the Contract Documents, or (iii) the occurrence 
of any other event which gives such Board Party the right to terminate any Contract Document, and (2) any 
information reasonably requested by Collateral Agent relating to any of the foregoing. 

(b) No Board Party shall terminate the Contract Documents with respect to an event giving 
rise to such Board Party’s right to terminate the Contract Documents unless each of the Board Parties pays 
OSEP’s Financier their respective portions of the Termination Fee due with respect to such termination.  In 
addition, no Board Party shall terminate the Contract Documents without first affording Collateral Agent 
any rights OSEP may have under Section 10.3 of the CEA or that OSEP may have under Exhibit “D” to 
the Facilitation Agreement.  In furtherance of the foregoing, the Board Parties shall permit the Collateral 
Agent and its Representatives (including a Keeper) the same access to the Contract Rights as is permitted 
to OSEP under the Contract Documents, subject to the same terms and conditions, and provided that the 
Collateral Agent, or its applicable Representative (including a Keeper), satisfies the criteria for an 
Acceptable Operator.  In addition, if a Board Party is an additional obligee under a payment bond and/or 
performance bond, or is a transferee beneficiary under any letter of credit, or is a guaranteed party, then 
such Board Party shall forbear from exercising remedies as additional obligee or transferee beneficiary or 
guaranteed party, as applicable, as against any bond, letter of credit or guaranty against or under which the 
Collateral Agent is pursuing remedies, in each case, only so long as (i) OSEP or the Collateral Agent as 
provided herein commences the good faith, diligent exercise of remedies pursuant to the terms, and subject 
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to the conditions, hereunder and (ii) OSEP or the Collateral Agent thereafter continues such good faith, 
diligent exercise of remedies until the relevant default is cured.  The Board Parties shall cooperate with the 
Collateral Agent to endorse any checks issued by a surety under the payment bond or performance bond or 
any letter of credit or guaranty for the benefit of the Collateral Agent so long as the Collateral Agent is 
exercising in good faith and with diligence its remedies to cure such default.  The Board Parties shall accept 
any such performance by Collateral Agent or any OSEP Successor Party as though the same had been done 
or performed by OSEP.  Any exercise of Collateral Agent’s rights to cure hereunder shall not, by itself, 
result in the assumption by Collateral Agent of OSEP’s obligations under the Contract Documents unless 
and until an Enforcement Transfer occurs or Collateral Agent otherwise gains management rights or control 
over the Contract Documents.  Notwithstanding the foregoing, in the event a Board Party seeks to terminate 
all or any Contract Document in contravention of this Section 7(b) and both of the Board Parties do not at 
that time pay collectively the entirety of the Termination Fee, the Board shall grant or cause to be granted 
to Collateral Agent and/or OSEP’s Financier reasonable access to the Plants and the Covered Facilities in 
order for Collateral Agent and/or OSEP’s Financier to remove and take possession of all Equipment located 
therein. 

(c) Except as provided in Section 7(b), unless and until Collateral Agent (i) forecloses or has 
otherwise taken ownership of the OSEP Property or (ii) has taken possession or control of the OSEP 
Property, whether directly or by a Keeper, and the Keeper has taken possession or control of the OSEP 
Property by reference to the Mortgage or the Collateral Security Agreement, the Collateral Agent shall not 
be responsible for any of OSEP’s obligations under the Contract Documents or be entitled to any of OSEP’s 
rights and benefits contained in the Contract Documents, except by way of security.  If Collateral Agent 
itself or by a Keeper is the owner, or is in control or possession of, the OSEP Property, it shall be bound by 
and agrees to thereafter perform all obligations of OSEP under the Contract Documents.  Once the 
Collateral Agent goes out of possession or control of the OSEP Property or transfers the OSEP Property to 
another OSEP Successor Party, the Collateral Agent shall cease to be responsible for performing any of 
OSEP’s obligations under the Contract Documents accruing thereafter and shall cease to be entitled to any 
of OSEP’s rights and benefits contained in the Contract Documents, except, if the OSEP Financing Security 
remains outstanding, by way of security.  Notwithstanding anything to the contrary contained in this NDA 
or the Contract Documents, failure of any OSEP Successor Party to exercise any right to cure or to cure 
any default under the Contract Documents shall not in any way affect the Board’s obligation to pay the 
Thermal Services Charge, the FOSA Charge or the Board Parties’ obligations to pay their respective portion 
of the Termination Fee, provided that the Board Parties shall retain all other rights and remedies available 
to them under the Contract Documents, including, subject to the provisions of Section 7(b) above, the right 
to terminate the Contract Documents in accordance with the terms thereof. 

(d) Notwithstanding anything to the contrary contained in this NDA, any Keeper in possession 
or control of any of the OSEP Property must be an Acceptable Operator, or must have engaged and at all 
times be acting through an Acceptable Operator to perform the work and provide the services required of 
OSEP under the Contract Documents. 

(e) Notwithstanding anything to the contrary contained in this NDA or any Contract 
Document, none of the Contract Documents shall terminate prior to the expiration of their scheduled terms 
without the payment of the Termination Fee to OSEP’s Financier. 

(f) Notwithstanding anything to the contrary contained in this NDA, the liability of any OSEP 
Successor Party shall be limited to its interest in the OSEP Property, the Collateral and, subject to the 
limitations on offset set forth in the Contract Documents, any revenues or proceeds derived by the OSEP 
Successor Party by virtue of the OSEP Property or the OSEP Group Documents (for ease of reference, 
collectively, the “OSEP Successor Party Assets”); provided, however, that in no event shall the OSEP 
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Successor Party Assets include (x) the Termination Fee or (y) prior to OSEP’s Financier having received 
all amounts owed to it by OSEP and such OSEP Successor Party, if any, the Thermal Services Charges and 
the FOSA Charges.  Any judgment in favor of a Board Party or any party claiming by, through or under a 
Board Party against any OSEP Successor Party shall be collectible only out of such OSEP Successor Party 
Assets, and in no event shall any judgment for damages be entered against such OSEP Successor Party 
which is in excess of the value of such interest. 

8. REPLACEMENT CONTRACT DOCUMENTS; AMENDMENT OR TERMINATION OF 
CONTRACT DOCUMENTS. 

(a) If (i) during a Default Period, Collateral Agent shall have exercised remedies under any 
Finance Document and any OSEP Successor Party shall have succeeded to OSEP’s interest under any 
Contract Document (whether by Enforcement Transfer or otherwise) in compliance with the terms and 
conditions of this NDA, or (ii) any Contract Document shall have been rejected or terminated in whole or 
in part as a result of an Insolvency Proceeding, the Board Parties will, at the request of the OSEP Successor 
Party, enter into a new agreement with the OSEP Successor Party, having identical terms as such Contract 
Document (subject to conforming changes necessitated by the substitution of the parties and other changes 
as the parties may mutually agree), provided that the term under such new agreement shall be no longer 
than the remaining balance of the term specified in the applicable Contract Document, provided the request 
is made by the OSEP Successor Party within seventy-five (75) days of the event described in clause (i) or 
(ii) above, and provided that the OSEP Successor Party has cured any defaults by OSEP under the Contract 
Documents that are reasonably susceptible to cure by the OSEP Successor Party.  References in this NDA 
to any such Contract Document shall be deemed also to refer to such new agreement. 

(b) No Board Party shall, without the prior written consent of Collateral Agent, (i) cancel, 
terminate or surrender any Contract Document, or (ii) consent to or accept any cancellation, surrender or 
termination of any Contract Document by OSEP, provided that this Section 8(b) will not preclude any 
termination of the Contract Documents by the Board in accordance with its rights under the Contract 
Documents (subject to the provisions of Section 7(b) and Section 7(e) of this NDA), or in connection with 
an Insolvency Proceeding of OSEP, that the Board did not commence or support.  Foundation acknowledges 
that it does not have the right to terminate any Contract Document as expressly provided in Exhibit “D” to 
the Facilitation Agreement. 

9. AMENDMENTS AND BINDING EFFECT. 

(a) This NDA may be modified only by an agreement in writing signed by the Board, 
Foundation, OSEP and Collateral Agent.  This NDA will inure to the benefit of and will be binding upon 
the Board, Foundation, OSEP and Collateral Agent, together with their respective successors and assigns 
(including, without limitation, any Keeper and all other OSEP Successor Parties).  The parties hereto shall 
give notice of this NDA to their successors and assigns and cause them to be bound hereby. 

(b) the Board agrees that any transferee of any part of the Plants will be bound by the terms of 
this NDA. 

10. COUNTERPARTS.  This NDA may be executed in counterparts, and, when executed by the Board, 
Foundation, OSEP, and Collateral Agent, will constitute one agreement, binding upon them, even though 
they are not signatories to the original or the same counterpart. 

11. NOTICES.  All notices, demands, requests, consents or other communications required or 
permitted to be given or made under this NDA will be in writing and addressed to the following: 
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To the Board: Board of Supervisors 
University of Louisiana System 
University of Louisiana System 
1201 N. Third Street, Suite 7-300 
Baton Rouge, Louisiana  70802 
Attention:  [●] 
Telephone:  [●] 

  
and: University of New Orleans 

Office of the President 
2000 Lakeshore Drive 
New Orleans, Louisiana 70148 
Attention:  President 
Telephone:  [●] 

with a copy to: DeCuir, Clark & Adams, L.L.P. 
732 North Blvd.  
Baton Rouge, Louisiana 70802 
Attention:  Brandon DeCuir 
Telephone:  (225) 346-8716 

and: Jones Walker, LLP 
445 North Blvd., Suite 800 
Baton Rouge, Louisiana 70802 
Attention: Matt Kern 
Telephone: (225) 248-2000 

  
To Foundation: [●] 

[●] 
[●] 
Telephone:  [●] 
E-mail:  [●] 

  
with a copy to: Baker Donelson 

201 St. Charles Avenue, Suite 3600  
New Orleans, Louisiana 70170 
Attention:  Chip Leyens 
Telephone:  (504) 566-8628 

  
and: Jones Walker, LLP 

445 North Blvd., Suite 800 
Baton Rouge, Louisiana 70802 
Attention: Matt Kern 
Telephone: (225) 248-2000 
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To OSEP: 
 

Melissa Samuel 
Orleans Sustainable Energy Partners, LLC 
8555 United Plaza Boulevard, Suite 201 
Baton Rouge, Louisiana  70809 
Telephone:  (225) 706-2207 

  
with copy to: 
 

Scott D. Chenevert 
Fishman Haygood, LLP 
100 North Street, Suite 800 
Baton Rouge, Louisiana  70802 
Telephone:  (225) 706-4040 

  
To Collateral Agent: Hancock Whitney Bank – Corporate Trust 

445 North Boulevard, Suite 201 
Baton Rouge, LA 70802 
Attention:  John C. Shiroda 
Telephone:  (225) 248-7407 
Facsimile:  (225) 248-7469 

  
Notices hereunder will be deemed properly served if sent by: (a) hand delivery, on the day and at the time 
on which delivered to the intended recipient at the address set forth in this NDA; (b) mail, on the third 
Business Day after the day on which deposited in the United States certified or registered mail, postage 
prepaid, return receipt requested, addressed to the intended recipient at its address set forth in this NDA; or 
(c) Federal Express or other reputable express mail service, on the next Business Day after delivery to such 
express mail service, addressed to the intended recipient at its address set forth in this NDA.  On the same 
day notice is sent, a copy will be sent by electronic mail to the same Persons to whom the original notice is 
being sent, at the e-mail addresses shown above, but such delivery will not itself constitute valid delivery 
of notice hereunder.  Any party may change its address and contact person for the purposes of this 
Section 11 by giving notice thereof in the manner required herein.  Attorneys for a party may give notices 
on behalf of such party. 

12. MISCELLANEOUS. 

(a) If any term or provision of this NDA shall to any extent be held invalid or unenforceable, 
the remaining terms and provisions hereof shall not be affected thereby, but each term and provision hereof 
shall be valid and enforceable to the fullest extent permitted by law. 

(b) Except as expressly provided herein, the provisions of this NDA shall be self-operative and 
effective without the execution of any further instruments on the part of either party hereto. 

(c) This NDA shall inure to the benefit of, and be binding upon, the parties hereto and their 
respective successors and assigns. 

(d) All remedies which any party to this NDA may have against any other party to this NDA, 
if any, are cumulative and shall be in addition to any and all other rights and remedies provided by law and 
by other agreements between the parties.  If any party consists of multiple individuals or entities, each of 
same shall be jointly and severally liable for the obligations of such party hereunder. 
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13. HEADINGS.  All title or headings to sections or other divisions of this NDA are only for the 
convenience of the parties and shall not be construed to have any effect or meaning with respect to the other 
content of such sections or other divisions, such other content being controlling as to the agreement among 
the parties hereto. 

14. GOVERNING LAW.  THIS NDA WILL BE GOVERNED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF LOUISIANA. 

15. RECORDATION.  This NDA may be recorded with the Clerk and Recorder of Orleans Parish, 
Louisiana. 

16. JURISDICTION.  Collateral Agent and each OSEP Successor Party irrevocably submits to the non-
exclusive jurisdiction of the Nineteenth Judicial District Court in Baton Rouge, Louisiana, and or any 
federal court sitting in the City of New Orleans, Louisiana, over any suit, action or proceeding arising out 
of or relating to this NDA.  To the fullest extent permitted by applicable law, the Collateral Agent and each 
OSEP Successor Party irrevocably waives and agrees not to assert, by way of motion, as a defense or 
otherwise, any claim that it is not subject to the jurisdiction of any such courts, any objection that it may 
now or hereafter have to the laying of the venue of any such suit, action or proceeding brought in any such 
courts and any claim that any such suit, action or proceeding brought in any such court has been brought in 
an inconvenient forum. 
 

[Signature page follows.] 
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IN WITNESS WHEREOF, the Board has executed this Non-Disturbance and Attornment 
Agreement on the Date (as defined in Section 1 hereof). 

THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 

By:        
Name:  
Title:   
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IN WITNESS WHEREOF, Foundation has executed this Non-Disturbance and Attornment 
Agreement on the Date (as defined in Section 1 hereof). 

[●] 

By:        
Name:  
Title:   
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IN WITNESS WHEREOF, OSEP has executed this Non-Disturbance and Attornment Agreement 
on the Date (as defined in Section 1 hereof). 

ORLEANS SUSTAINABLE ENERGY 
PARTNERS, LLC 

By:         
Name:  
Title:  
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IN WITNESS WHEREOF, Collateral Agent has executed this Non-Disturbance and Attornment 
Agreement on the Date (as defined in Section 1 hereof). 

HANCOCK WHITNEY BANK 
 
 
By:         
Name:  
Title:  
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RIGHT OF USE AND SERVITUDE AGREEMENT 
 

This Right of Use and Servitude Agreement (this “Agreement”) is entered into and effective the 
[●] day of [●], 2022 (the “Effective Date”) between: 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA 
SYSTEM (the “Board”), a public constitutional corporation organized and existing under 
the laws of the State of Louisiana, appearing herein through Dr. John Nicklow, the 
President of the University of New Orleans (“UNO”), duly authorized and empowered by 
the Board, acting on behalf of and for the benefit of UNO; and 

and 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC(“OSEP”), a Delaware 
limited liability company appearing herein through Melissa Samuel, the Secretary, duly 
authorized and empowered by OSEP; 

(individually “Party” and collectively “Parties”) who did declare before the undersigned witnesses and 
notaries public as follows: 

RECITALS 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company 
(“LAEP”), have entered into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), 
which establishes a framework pursuant to which the State and other State Entities, on the one hand, and 
LAEP, on the other hand, may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for the provision of Work and Services by LAEP, directly or indirectly through 
Project SPEs; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and UNO is a 
higher education institution under the supervision and control of the Board; 

WHEREAS, the Board owns the Plants from which it currently supplies thermal services to the 
Campus Buildings; 

WHEREAS, pursuant to the Adoption Agreement and ARTICLE 6 of the CEA, the Board has 
determined to opt-in to the CEA with respect to the Plants and the Campus Buildings for the purpose of the 
Project; 

WHEREAS, OSEP is a wholly-owned subsidiary of LAEP formed for the sole purpose of serving 
as the Project OSEP for the Project; 

WHEREAS, [●] (“Foundation”) is a Louisiana [●]and wholly owned subsidiary of UNO 
Research and Technology Foundation; 

WHEREAS, UNO Research and Technology Foundation is a nonprofit corporation whose mission 
is to serve UNO, its campuses, students and faculty primarily through financial resources raised and 
distributed by Foundation; 



 

UNO 
Right of Use and Servitude Agreement 
Page 2 
3673442v.4 

WHEREAS, pursuant to the Project, the Board is leasing the Plants to Foundation, and Foundation 
is subleasing the Plants to OSEP, and OSEP will utilize the Plants and the assets located therein to provide 
the Campus Buildings with thermal services and will provide certain enhancements and improvements to 
the Plants and certain of the Campus Buildings; and 

WHEREAS, the Parties are entering into this Agreement to grant OSEP reasonable access to the 
Campus in order to perform the Work and Services described in the UNO Ancillary Agreements. 

NOW, THEREFORE, in consideration of the foregoing recitals, the mutual premises, 
representations, warranties, covenants, conditions herein contained, and the Exhibits and Appendices 
attached hereto, the Parties agree as follows: 

ARTICLE 1 
DEFINITIONS 

Capitalized terms used in this Agreement that are not otherwise defined in this Agreement shall have the 
meanings ascribed to them in Exhibits “A” of the Facilitation Agreement and the CEA; provided, that any 
terms defined in Exhibit “A” of the Facilitation Agreement that conflict with the definition provided in 
Exhibit “A” of the CEA shall have the meanings provided in Exhibit “A” of the Facilitation Agreement.  
Defined terms will be given their common and ordinary meanings when they appear uncapitalized in the 
text.  Undefined terms will be given their common and ordinary meanings pursuant to custom and industry 
parlance.  Notwithstanding the foregoing, any terms defined in this Agreement that conflict with the 
definition provided in Exhibit “A” of the Facilitation Agreement or the CEA shall have the meanings 
provided herein. 

ARTICLE 2 
GRANT OF SERVITUDES 

Section 2.1 Servitude Grant Generally.  In consideration of the undertakings by OSEP under the 
UNO Ancillary Agreements and the obligations of the Parties set forth therein, the Board grants to OSEP 
the Servitudes as defined and described in this ARTICLE 2. 

Section 2.2 Exclusive Grant of Servitudes.  The Board grants unto OSEP exclusive rights of use and 
servitudes on, over and under all land on the Campus upon which the Plants are directly located which is 
identified and described on Exhibit “A” (the “Exclusive Servitude Property”), for the uses and purposes 
of allowing OSEP to operate, maintain and test the Covered Assets located in the Plants and supply Thermal 
Services to the Campus and Third Party Off-Takers, in accordance with the UNO Ancillary Agreements.  
The rights of use and servitudes granted pursuant to the provisions of this Section 2.2 are referred to herein 
as the “Exclusive Servitudes”. 

Section 2.3 Non-Exclusive Grant of Servitudes.  The Board grants unto OSEP non-exclusive rights 
of use and servitudes on, over and under all of the following (collectively, the “Non-Exclusive Servitude 
Property”), for the following uses and purposes: 

a. the corridors described on Exhibits “B-1” (“Existing Thermal Services Distribution 
System Corridors”) and “B-2” (“Reserved Servitude Corridors”) for the purpose of 
designing, installing, repairing and replacing Third Party Distribution Systems to reach 
Third Party Off-takers located within the Reserved Servitude Corridors; 

b. the Campus Buildings identified on Exhibit “C” (“Covered Facilities”), for purposes of 
OSEP performing (i) Foundation’s obligations under the Lease (which have been fully 
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assumed by OSEP pursuant to the Sublease), including the Operation and Maintenance 
Services for Covered Assets located in the Covered Facilities (other than the Plants), and 
(ii) its obligations under the FOSA, including the design and construction of any Facility 
Optimization Services located within the Covered Facilities (other than the Plants), and the 
operation, maintenance and testing of the Facility Optimization Services (or any 
components thereof) located within the Covered Facilities (other than the Plants); and 

c. those portions of the Campus from time-to-time containing parking lots, drive aisles, 
sidewalks and similar improvements (for ease of reference, the “Parking and Access 
Improvements”) so as to permit vehicular and pedestrian access to and from the Plants 
and the other Covered Facilities by OSEP and OSEP Persons. 

The rights of use and servitudes granted pursuant to the provisions of this Section 2.3 are referred to as the 
“Non-Exclusive Servitudes”; the Exclusive Servitudes and the Non-Exclusive Servitudes are collectively 
referred to as the “Servitudes”; and the Exclusive Servitude Property and the Non-Exclusive Servitude 
Property are sometimes collectively referred to as the “Servitude Property”.  OSEP recognizes and 
acknowledges that:  (i) the Parking and Access Improvements will change from time-to-time as additions, 
expansions, renovations and other improvements are made to the Campus that result in changes in the 
Parking and Access Improvements, and the applicable Servitudes will automatically be modified as the 
Parking and Access Improvements are changed, all of which may occur without OSEP’s consent; and (ii) in 
using the Parking and Access Improvements, OSEP and OSEP Persons shall be subject to the rules and 
regulations therefor established by the Board from time-to-time generally for the use of the Parking and 
Access Improvements. 

Section 2.4 Nature of Grant.  The Parties agree that the Servitudes granted by this Agreement shall 
constitute personal servitudes of right of use pursuant to Louisiana Civil Code article 639 et seq., burdening 
those portions of the Campus described in this Agreement as the Servitude Property, as the servient estate, 
and benefitting OSEP, and its permitted successors and assigns.  The Servitudes granted herein are fully 
susceptible of mortgage and encumbrance, including pursuant to Louisiana Civil Code article 3286(3).  The 
Servitudes can be used by OSEP and OSEP Persons as reasonably required to satisfy OSEP’s obligations 
under the UNO Ancillary Agreements. 

Section 2.5 Modifications to Servitudes.  The Parties recognize that, throughout the Term, OSEP may 
request that the Board grant OSEP additional Servitudes, or any Party may request that the other Party 
modify or relocate a then-existing Servitude, to accommodate additional construction in or about the 
Campus or to effectuate the provisions of the UNO Ancillary Agreements, including as a result of any 
changes, modifications or additions to the Campus or the Campus Buildings, the relocation of any Covered 
Assets or the Thermal Services Distribution System or the requirements of a Third Party Off-taker as 
permitted under the Thermal Services Agreement.  The Parties will cooperate with one another, in good 
faith and using Commercially Reasonable Efforts, to take such actions and enter into such documents, 
including amendments hereto, as one another may reasonably request, to effectuate and evidence of record 
the granting of new Servitudes or the modification or relocation of any existing Servitude as contemplated 
by this Section 2.5. 

Section 2.6 Reserved Rights.  The Board shall retain, reserve and continue to enjoy the use of the 
Servitude Property for any and all purposes that do not unreasonably interfere with or preclude the exercise 
by OSEP of its Servitude rights granted in this Agreement. 

Section 2.7 No Public Dedication.  Nothing in this Agreement shall be deemed to constitute a 
dedication to the public or for public use of any of the Servitude rights granted hereunder. 
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ARTICLE 3 
TERM OF SERVITUDE 

Section 3.1 Term.  The term of this Agreement (“Term”) will commence on the [●], 2022 and will 
continue in full force and effect until [●], 2052 (“Expiry Date”), and all Servitudes granted hereby shall 
automatically terminate upon the expiration or sooner termination of the Adoption Agreement and all of 
the other UNO Ancillary Agreements, including the Lease, according to the terms and conditions of the 
Facilitation Agreement, including Section 1.4 of Exhibit “D” to the Facilitation Agreement.  
Notwithstanding the foregoing, in the event the Adoption Agreement is terminated prior to the Expiry Date 
and the Board and Foundation fail to pay the entire Termination Fee, if any, due under the Facilitation 
Agreement or any amounts specified in Exhibit “C” thereto, and OSEP exercises its remedy to maintain 
the Lease in full force and effect pursuant to Section 1.4.b of Exhibit “D” to the Facilitation Agreement, 
the Term shall automatically extend past the termination of the Adoption Agreement for the remainder of 
the term of the Lease. 

Section 3.2 Termination of Record.  On the expiration or sooner termination of this Agreement, the 
Parties will execute such documents, including in recordable form, and take such actions as are reasonably 
necessary to cancel this Agreement of record. 

ARTICLE 4 
ACCESS; RETURN 

Section 4.1 Access.  Each of the Board and OSEP shall be entitled to have access to the Servitude 
Property, including in the event of an Emergency, in accordance with the provisions of the UNO Ancillary 
Agreements. 

Section 4.2 Return of Servitude Property.  OSEP agrees to return the Servitude Property to the 
Board, and release the Servitudes by executing a release in recordable form and on terms reasonably 
satisfactory in form and substance to the Board upon expiration or sooner termination of this Agreement. 

ARTICLE 5 
ASSIGNMENT AND TRANSFER 

A Party may assign its rights under this Agreement, whether in whole or in part, only in compliance with 
the requirements of the CEA, and a Party’s rights under this Agreement may be assigned only in connection 
with such Party’s assignment of the UNO Ancillary Agreements to which it is party.  Nothing in this 
ARTICLE 5, however, will preclude or prevent OSEP from mortgaging its rights under this Agreement 
pursuant to the provisions of ARTICLE 9 or the exercise by OSEP’s Financier of its rights and remedies 
under and pursuant to a Mortgage (as defined below) granted under the provisions of ARTICLE 9, to 
succeed to the rights and obligations of OSEP under this Agreement on the terms and conditions set forth 
in ARTICLE 9. 

ARTICLE 6 
INSURANCE AND INDEMNITY 

Section 6.1 Insurance.  Throughout the Term, OSEP shall be obligated, pursuant to the terms of the 
Sublease, to maintain in effect the insurance coverages required pursuant to the Sublease and the FOSA. 

Section 6.2 Indemnity.  Section 9 of the Facilitation Agreement sets forth the respective rights and 
obligations of the Parties with regard to indemnification under all of the UNO Ancillary Agreements, 
including this Agreement. 
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ARTICLE 7 
DEFAULT; FORCE MAJEURE 

Section 7.1 Default and Remedies.  A default by either Party of its obligations under this Agreement, 
and the remedies of the non-defaulting Party with respect thereto, shall be governed by the provisions of 
the CEA, the Adoption Agreement and the Facilitation Agreement.  Notwithstanding the rights and 
remedies of the non-defaulting Party to the contrary, this Agreement may not be terminated upon a default 
by any Party except on termination of the Adoption Agreement and all of the other UNO Ancillary 
Agreements, including the Lease, according to the terms and conditions thereof, including Section 1.4.b of 
Exhibit “D” to the Facilitation Agreement. 

Section 7.2 Force Majeure.  A Party may be excused from the performance of its obligations under 
this Agreement during the existence of an event of Force Majeure on the terms and to the extent provided 
in the Section 11.5 of the CEA. 

ARTICLE 8 
DISPUTE RESOLUTION 

Any dispute arising out of or relating to this Agreement shall be subject to resolution in accordance with 
the provisions of Article 14 of the CEA. 

ARTICLE 9 
MORTGAGES; ATTORNMENT 

Section 9.1 Mortgages; Attornment. 

a. Mortgages of the Servitudes Only.  At any time and from time to time during the Term, 
OSEP may mortgage, hypothecate, pledge or grant security interests in its interest in the Servitudes by one 
or more mortgages or other security devices encumbering OSEP’s rights under this Agreement (including 
the Servitudes granted hereby) in favor of OSEP’s Financier (a “Mortgage”).  Mortgages in favor of 
OSEP’s Financier shall contain such terms and provisions as OSEP may deem fit and proper; provided that:  
(i) such Mortgage shall be subject to the provisions of the CEA and the UNO Ancillary Agreements, 
including the NDA; and (ii) any such Mortgage shall not remain in effect for a period beyond the Term of 
this Agreement.  OSEP will provide OSEP’s Financier with copies of the CEA and the UNO Ancillary 
Agreements.  OSEP, OSEP’s Financier or The Board may record the NDA in the Office of the Clerk of 
Court for Orleans Parish.  All rights and obligations of OSEP, OSEP’s Financier and the Board (including 
all of their respective, permitted successors and assigns) under this Agreement shall be subject to the terms 
and conditions of the NDA. 

b. Obligations Relative to Mortgage.  During the existence of any such Mortgage: 

(1) Defaults.  Upon occurrence of an Event of Default of OSEP under any UNO 
Ancillary Agreement, OSEP’s Financier shall have the right to cure the Event of Default during the time 
periods and to the extent provided for in the applicable UNO Ancillary Agreement and the NDA. 

(2) Foreclosure.  In the event OSEP’s Financier acquires rights in the Servitudes 
pursuant to any proceedings for foreclosure of a Mortgage, or by a voluntary assignment or transfer in lieu 
of foreclosure or otherwise, OSEP’s Financier shall be deemed an assignee of all the rights and obligations 
of OSEP under this Agreement, including all rights and obligations of OSEP under the UNO Ancillary 
Agreements that are applicable to this Agreement. 
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(3) Bankruptcy.  If this Agreement shall be rejected or disaffirmed or otherwise 
terminated pursuant to bankruptcy law or other law affecting creditors’ rights, within thirty (30) days of 
request by OSEP’s Financier, the Board will enter into a new agreement with OSEP’s Financier for the 
remainder of the Term of this Agreement effective as of the date of such rejection or disaffirmance or 
termination, upon all the terms and provisions contained in this Agreement; provided, that (i) OSEP’s 
Financier makes a written request to the Board for such new agreement within seventy-five (75) days after 
the effective date of such rejection or disaffirmance or termination, and such written request is accompanied 
by a copy of such proposed new agreement, duly executed and acknowledged by OSEP’s Financier; 
(ii) upon taking possession of the Servitude Property, OSEP’s Financier cures any then outstanding Events 
of Default of OSEP within the periods of time and on the terms and conditions required under the CEA, the 
UNO Ancillary Agreements and the NDA; and (iii) the new agreement is entered into as part of an 
assumption by OSEP’s Financier of the UNO Ancillary Agreements, on the terms and conditions set forth 
therein and the NDA.  The provisions of this paragraph shall survive the rejection or disaffirmance or 
termination of this Agreement and shall continue in full force and effect thereafter to the same extent as if 
this paragraph were a separate and independent Agreement made by the Board and OSEP’s Financier. 

(4) Modifications.  So long as a Mortgage is in effect (i) the Board will not accept a 
voluntary surrender of this Agreement by OSEP, except on a termination of the UNO Ancillary Agreements 
in accordance with their terms, including payment of the Termination Fee by the Board and Foundation to 
OSEP pursuant to Exhibit “C” to the Facilitation Agreement, and (ii) OSEP’s Financier shall not be bound 
by any material modification of this Agreement made without the prior written consent of OSEP’s 
Financier.  Any voluntary surrender of this Agreement in violation of this paragraph shall be void. 

(5) Reliance.  The provisions of this Section are for the benefit of OSEP’s Financier 
and may be relied upon and shall be enforceable by OSEP’s Financier.  Unless OSEP’s Financier succeeds 
to OSEP’s rights in this Agreement, OSEP’s Financier shall not be liable upon the covenants, agreements 
or obligations of OSEP contained in this Agreement, except as expressly provided in this Agreement or the 
NDA. 

ARTICLE 10 
MISCELLANEOUS 

Section 10.1 Quiet Enjoyment.  Upon observing and keeping all covenants, warranties, agreements and 
conditions of this Agreement on its part to be kept, OSEP shall quietly have and enjoy the Servitudes during 
the Term, without hindrance or molestation by anyone claiming by, through or under the Board; provided, 
that notwithstanding the provisions of this Section 10.1 or any other implied warranties that may otherwise 
apply to the Board under this Agreement or as a matter of applicable law, the obligations of the Bord 
hereunder are subject to all instruments recorded in the conveyance and mortgage records of the Clerk of 
Court of Orleans Parish prior to the date of recordation of this Agreement applicable to or affecting the 
Campus or any of the Covered Facilities. 

Section 10.2 Relationship of Parties.  Nothing contained herein shall be deemed or construed by the 
Parties, or by any third party, as creating the relationship of principal and agent, partners, joint venturers, 
or any other similar such relationship, between the Parties.  It is understood and agreed that no provision 
contained herein nor any acts of the Parties hereto creates a relationship other than the relationship between 
the Board and OSEP created under this Agreement. 

Section 10.3 Waiver.  The Board and OSEP agree that any Party’s failure to insist on strict performance 
of any term or condition of this Agreement shall not constitute a waiver of that term or condition, even if 
the Party accepting or acquiescing in the non-conforming performance knows of the nature of the 
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performance and fails to object to it.  No waiver or breach shall affect or alter this Agreement, but each of 
the terms of this Agreement shall continue in full force and effect with respect to any other then existing or 
subsequent breach thereof.  No waiver of any default hereunder by any Party shall be implied from any 
omission by any other Party to take any action on account of such default if such default persists or is 
repeated, and no express waiver shall affect any default other than the default specified in the express waiver 
for the time and to the extent therein stated.  One or more waivers shall not be construed as a waiver of a 
subsequent breach of the same covenant, term, or condition. 

Section 10.4 Severability.  The provisions of this Agreement are severable.  Any terms and/or 
conditions that are deemed illegal, invalid or unenforceable shall not affect any other term or condition of 
the Agreement. 

Section 10.5 Recordation of Servitude.  Upon execution of this Agreement, OSEP may record this 
Agreement in the Office of the Clerk of Court of Orleans Parish.  Third parties examining the records of 
such Clerk of Court are hereby put on notice that by reference to the CEA and the UNO Ancillary 
Agreements in this Agreement, (i) the existence of the CEA and the UNO Ancillary Agreements, and 
(ii) the incorporation of certain terms, definitions and provisions of the CEA and the UNO Ancillary 
Agreements into this Agreement, notwithstanding the fact that the CEA and the UNO Ancillary Agreements 
may not be on file and of record with such Clerk of Court. 

Section 10.6 Successors and Assigns.  Subject to the limitations on assignment set forth in this 
Agreement, the CEA and the UNO Ancillary Agreements, this Agreement shall be binding on and will 
inure to the benefit of the Parties and their respective successors and assigns. 

Section 10.7 Counterparts.  This Agreement may be executed in counterparts, each of which shall be 
deemed an original, but all of which together will constitute only one agreement. 

Section 10.8 Entire Agreement.  This Agreement, together with the CEA and the UNO Ancillary 
Agreements and all exhibits and appendices attached hereto and thereto, and terms and conditions agreed 
upon between the Parties are contained herein and in the CEA and the UNO Ancillary Agreements, and no 
verbal commitments, except those reduced to writing in this Agreement and the CEA and the UNO 
Ancillary Agreements, have any binding effect.  Any amendments to this Agreement must be reduced to 
writing. 

Section 10.9 No Third-Party Beneficiary.  Except as specifically provided in ARTICLE 9, there are 
no third-party beneficiaries to this Agreement.  Except as expressly stated herein, no Person not a party to 
this Agreement, including other tenants of the Campus or the Covered Facilities and any lenders to any 
Party, shall be entitled to rely on or enforce any provision of this Agreement. 

Section 10.10 No Personal Liability.  No covenant or agreement contained in this Agreement shall be 
deemed to be the covenant or agreement of any official, officer, agent or employee of any Party in his or 
her individual capacity, and neither the officers of any Party nor any official or agent executing this 
Agreement shall be liable personally with respect to this Agreement or be subject to any personal liability 
or accountability by reason of the execution and delivery of this Agreement, or for the obligations of any 
Party under this Agreement. 

Section 10.11 Choice of Law.  This Agreement shall be construed in accordance with and governed by 
the laws of the State of Louisiana. 
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Section 10.12 Certificates.  The Board and OSEP shall, without charge, at any time and from time to 
time hereafter within sixty (60) days after written request of another Party (such request to specify this 
Agreement and Section), certify by written instrument duly executed and acknowledged to any Person or 
entity specified in such request:  (a) as to whether this Agreement has been supplemented or amended, and 
if so, the substance and manner of such supplement or amendment; (b) as to the validity and force and effect 
of this Agreement, in accordance with its tenor as then constituted; (c) as to the existence of any default 
thereunder by such Party or, to such Party’s Knowledge, the other Party; (d) as to the existence of any 
offsets, counterclaims or defenses thereto on the part of such other Party for which such Party has 
Knowledge; (e) as to the commencement and expiration dates of the Term of this Agreement; and (f) as to 
any other matters as may reasonably be so requested.  Any such certificate may be relied upon by the 
requesting Party and any other Person, firm or corporation to whom the same may be exhibited or delivered, 
and the contents of such certificate shall be binding on the Party executing same.  Any estoppel certification 
delivered pursuant to this Section 10.12 shall only speak as to the facts contained in such certification and 
shall not be deemed to constitute an amendment or modification to this Agreement. 

Section 10.13 No Authorship Presumption.  Each Party has had an opportunity to obtain legal advice 
and negotiate the language of this Agreement.  No presumption shall arise or adverse inference be drawn 
by virtue of authorship, and each Party hereby waives the benefit of any rule of law that might otherwise 
be applicable in connection with the interpretation of this Agreement, including any rule of law to the effect 
that any provision of this Agreement shall be interpreted or construed against the Party whose counsel 
drafted that provision. 

Section 10.14 Interpretation.  Unless the context in this Agreement, the CEA or the UNO Ancillary 
Agreements otherwise clearly requires: 

a. The definitions of terms herein will apply equally to the singular and plural forms of the 
terms defined. 

b. Whenever the context may require, any pronoun will include the corresponding masculine, 
feminine and neuter forms. 

c. The words “include”, “includes” and “including” will be deemed to be followed by the 
phrase “without limitation”. 

d. The verb “will” shall be construed to have the same meaning and effect as the verb “shall”. 

e. Any definition of or reference to any agreement, document, standard, principle or other 
instrument herein will be construed as referring to such agreement, document, standard, principle or other 
instrument as from time to time amended, supplemented, substituted, novated, assigned or otherwise 
modified (subject to any restrictions on such amendments, supplements, substitutions, novations, 
assignments or modifications set forth herein or therein). 

f. Any reference herein to any Person, or to any Person in a specified capacity, will be 
construed to include such Person’s successors and assigns or such Person’s successors in such capacity, as 
the case may be. 

g. The words “herein”, “hereof” and “hereunder”, and words of similar import, will be 
construed to refer to this Agreement in its entirety and not to any particular provision thereof. 

h. All references herein to ARTICLES, Sections, Exhibits and Appendices will be construed 
to refer to ARTICLES, Sections, Exhibits and Appendices to this Agreement.  The Exhibits to this 
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Agreement are an integral part of this Agreement.  Notwithstanding, the provisions of this Agreement will 
prevail over the provisions of the Exhibits and Appendices to this Agreement to the extent of any 
inconsistency. 

i. The headings used in this Agreement are for convenience of reference only and are not to 
affect the construction of or to be taken into consideration in interpreting this Agreement. 

j. Any reference to time of day is a reference to Central Standard Time or Central Daylight 
Saving Time, as the case may be. 

k. Any consent or approval contemplated to be provided under this Agreement must be in 
writing and, unless otherwise expressly stated, may not be unreasonably withheld, conditioned or delayed. 

l. If the time for doing an act falls or expires on a day that is not a Business Day, the time for 
doing such act will be extended to the next Business Day. 

m. By this reference, each “Whereas” clause contained in the Recitals of this Agreement is 
hereby made part of this Agreement. 

Section 10.15 Time of the Essence.  Time is of the essence of this Agreement. 

[Signature pages follow.] 
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IN WITNESS WHEREOF, this Right of Use and Servitude Agreement has been executed by a 
duly authorized agent of The Board of Supervisors for the University of Louisiana System on this [●] day 
of [●], 2022, in the presence of the undersigned competent witnesses and Notary Public: 

WITNESSES 
 
 
       
Print Name:      
 
 
       
Print Name:      
 

THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 
 
 
 
By:        
Name:        
Title:        
 
 
 

 
 
 

_________________________________________ 
NOTARY PUBLIC  

Print Name: __________________________ 
Bar Roll No. or Notary ID No. ___________ 
My Commission Expires: _______________ 
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IN WITNESS WHEREOF, this Right of Use and Servitude Agreement has been executed by a 
duly authorized agent of OSEP on this [●] day of [●], 2022, in the presence of the undersigned competent 
witnesses and Notary Public: 

 

WITNESSES 
 
 
       
Print Name:      
 
 
       
Print Name:      
 

ORLEANS SUSTAINABLE ENERGY 
PARTNERS, LLC 
 
 
By:       
Name:       
Title:       
 

 
 
 
 

_________________________________________ 
NOTARY PUBLIC  

Print Name: __________________________ 
Bar Roll No. or Notary ID No. ___________ 
My Commission Expires: _______________ 
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SUBLEASE AGREEMENT 

by and between 

[●] 

 

and 

 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC 

 

and 

Acknowledged and Consented to by 

 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA SYSTEM, 
ACTING ON BEHALF OF THE UNIVERSITY OF NEW ORLEANS 

 

 

 

 

 

 

[●], 2022 
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SUBLEASE AGREEMENT 

STATE OF LOUISIANA 

PARISH OF ORLEANS 

This Sublease Agreement (“Sublease”) is made and entered into on this [●] day of [●], 2022 (the 
“Effective Date”), by and between: 

[●] (“Foundation”), a Louisiana [●] and wholly-owned subsidiary of the University of New Orleans 
Research and Technology Foundation, appearing herein through [●], its [●], duly authorized and 
empowered by Foundation, 

and 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC (“OSEP”), a Delaware limited liability 
company, appearing herein through [●], its [●], duly authorized and empowered by OSEP. 

(Foundation and OSEP are collectively referred to as the “Parties” and singularly referred to as a “Party”.) 

THE BOARD OF SUPERVISORS FOR THE UNIVERISTY OF LOUISIANA SYSTEM (the 
“Board”), appearing herein through Dr. John Nicklow, duly authorized and empowered by the Board, on 
behalf of the University of New Orleans (“UNO”), countersigns this Sublease solely for the purpose of 
acknowledging and consenting to the matters described herein, and agreeing to be bound by the terms of 
Section 2.2 and ARTICLES 7 and 14. 

RECITALS 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company 
(“LAEP”), have entered into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), 
which establishes a framework pursuant to which the State and other State Entities, on the one hand, and 
LAEP, on the other hand, may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for the provision of Work and Services by LAEP, directly or indirectly through 
Project SPEs; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and UNO is a 
higher education institution under the supervision and control of the Board;; 

WHEREAS, pursuant to the Adoption Agreement and ARTICLE 6 of the CEA, the Board, on 
behalf of UNO, has determined to opt-in to the CEA with respect to the Plants and the Campus Buildings 
for the purpose of the Project; 

WHERAS, OSEP is an Affiliate of LAEP and was formed for the sole purpose of serving as the 
Project SPE for the Project; 

WHEREAS, in furtherance of the Project, Foundation and the Board, on behalf of UNO, entered 
into a Lease Agreement dated as of the Effective Date, a copy of which is attached as Exhibit “A” (the 
“Lease”), whereby Foundation has leased from the Board the Leased Property, including the Plants, that 
provides Thermal Energy to the Campus Buildings; and 



 

UNO  
Sublease Agreement 
Page 2 
3693234v.5 

WHEREAS, Foundation desires to sublease the Leased Property to OSEP, and OSEP desires to 
obtain a subleasehold interest in the Leased Property, to among other things provide Thermal Energy to the 
Campus Buildings pursuant to the Thermal Services Agreement. 

NOW THEREFORE, in consideration of the mutual covenants and conditions set forth below, 
Foundation and OSEP, each intending to be legally bound, hereby agree as follows, and the Board hereby 
consents thereto: 

ARTICLE 1 
DEFINITIONS 

 Defined Terms.  Capitalized terms used in this Sublease but not otherwise defined herein  
have the meanings ascribed to them in Exhibit “A” to the Facilitation Agreement and the CEA; provided, 
that any terms defined in Exhibit “A” to the Facilitation Agreement that conflict with the definition 
provided in Exhibit “A” to the CEA shall have the meanings provided in Exhibit “A” to the Facilitation 
Agreement.  Defined terms will be given their common and ordinary meanings when they appear 
uncapitalized in the text.  Undefined terms will be given their common and ordinary meanings pursuant to 
custom and industry parlance.  Notwithstanding the foregoing, any terms defined in this Sublease that 
conflict with the definition provided in Exhibit “A” to the Facilitation Agreement or the CEA shall have 
the meanings provided herein. 

 Adoption and Conflicts.  The terms and conditions of the CEA, the Adoption Agreement, 
the Facilitation Agreement and the Lease are adopted as if otherwise set forth herein.  To the extent any 
part of this Sublease and the CEA, Lease, Adoption Agreement or Facilitation Agreement conflict, the 
terms of this Sublease shall govern. 

 Exhibits.  The Exhibits attached hereto are hereby included and made part of this Sublease. 

ARTICLE 2 
LEASE AGREEMENT 

 Sublease.  Subject to the terms, obligations and conditions of the UNO Ancillary 
Agreements and in exchange for consideration described in Section 4.1, Foundation hereby subleases to 
OSEP, commencing on the Effective Date and continuing for the remainder of the Term, the Leased 
Property (as such term is defined in Section 2.1.a of the Lease).  OSEP shall have the exclusive right during 
the Term of this Sublease to (a) occupy, use, operate, manage, administer and maintain the Leased Property; 
(b) design, construct, install and finance the Plant Improvements and any Future Plant Improvements that 
OSEP deems necessary or beneficial in furtherance of providing Thermal Services to the Campus Buildings 
or Third Party Off-takers; (c) provide Thermal Services to the Campus Buildings pursuant to the terms and 
conditions of the Thermal Services Agreement (but only for the term of the Thermal Services Agreement); 
and (d) utilize the Plant Assets to provide Thermal Services to any Third Party Off-takers. 

 Ownership and Title. 

a. Subject to the terms and conditions of this Sublease, the UNO Ancillary Agreements and the CEA, 
throughout the Term of this Sublease:  (i) the Board will have legal title to all of the Existing 
Covered Assets located on or within the Plants (“Existing Plant Assets”); (ii) pursuant to this 
Sublease, OSEP or OSEP’s Trustee will have legal title to any Future Equipment installed or 
located on or within the Plants (as part of the Plant Improvements or any other Work performed by 
OSEP under this Sublease); and (iii) OSEP will have the sole and exclusive use of all Plant Assets 
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during the Term of this Sublease.  All Future Equipment purchases made by OSEP during the Term 
of this Sublease will be made in the name of OSEP or OSEP’s Trustee. 

b. In furtherance of Section 2.2.a(ii), pursuant to Louisiana Revised Statute 10:9-334, the Board and 
Foundation hereby (i) acknowledges the Future Equipment will be installed in the Plants and 
classified as “fixtures” as defined and provided by Louisiana Revised Statutes 10:9-102(a)(41) and 
10:9-334, (ii) disclaims any interest in the Future Equipment, (iii) acknowledges OSEP or OSEP’s 
Trustee shall be the owner of the Future Equipment, (iv) consents to OSEP or OSEP’s Trustee 
granting security interests in the Future Equipment, including to OSEP’s Financier, and (v) 
acknowledges that prior to the installation of any Future Equipment in the Plants, OSEP will perfect 
a fixture filing and UCC-1 in the mortgage records of Orleans Parish evidencing any security 
interests granted by OSEP or OSEP’s Trustee in the Future Equipment. 

c. At the end of the Term of this Sublease, upon payment of the Termination Fee by the Board, on 
behalf of UNO, and Foundation, if applicable, possession and use of the Plants, and title to all 
Future Equipment installed in the Plants pursuant hereto during the Term, will revert to the Board, 
free and clear of any interest of OSEP, OSEP’s Trustee or OSEP’s Financier or any other claim or 
lien arising by or through OSEP, and OSEP agrees to execute, or cause OSEP’s Trustee or OSEP’s 
Financier to execute, such title transfer documents as may be reasonably acceptable to the Board 
to effect the title transfer described herein.; provided, however, that if the Termination Fee is owed 
and the Board and Foundation fail to timely and fully pay the Termination Fee, OSEP may continue 
to access the Plants pursuant to the Servitude for the purpose of repossessing and removing the 
Future Equipment, and neither OSEP nor OSEP’s Trustee shall have any obligation to replace any 
Future Equipment so removed, but OSEP will repair any damage caused by OSEP or OSEP’s 
Trustee in the process of such removal. 

d. Notwithstanding the foregoing, as described in Exhibit “E” to the Facilitation Agreement, it is the 
intention of the Parties that for Federal income tax purposes only, possession and all of the benefits 
of ownership with respect to all Leased Property is hereby conveyed to OSEP for the Term of this 
Sublease, and the Parties agree to cooperate and sign additional documents to affect this intent; 
provided, however, that Foundation makes no representation or warranty regarding the Federal 
income tax treatment for the Project, and in no event will Foundation have any liability to OSEP 
with respect to any Federal income taxes payable by OSEP arising from the Project.  For property, 
ad valorem and any other similar taxes, title to the Leased Property will remain with the Board. 

 “AS IS” Condition.  OSEP accepts the Leased Property “AS IS, WHERE IS”, without 
representation or warranty, expressed or in writing, in fact or in law, oral or written, by Foundation.  OSEP, 
to the extent allowed by law, hereby assumes and agrees to accept all risk and responsibility for any and all 
defects, infirmities, and conditions in the Leased Property. 

ARTICLE 3 
TERM AND TERMINATION 

The term of this Sublease (the “Term”) will commence on the Effective Date and will continue in full force 
and effect until the expiration or sooner termination of the Lease, in all cases in accordance with the terms 
and conditions thereof.  In the event the Board terminates the UNO Ancillary Agreements, and the Board 
and Foundation fail to timely and fully pay the Termination Fee due as a result thereof pursuant to 
Exhibit “C” to the Facilitation Agreement, then notwithstanding such termination, if OSEP elects to 
maintain the Lease pursuant to Section 1.4 of Exhibit “D” to the Facilitation Agreement (and the Servitude 
pursuant to the terms thereof), then the Term of this Sublease shall continue and this Sublease shall remain 
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in full force and effect until the Expiry Date but OSEP shall have no further obligation to provide Thermal 
Services to the Campus Buildings under the Thermal Services Agreement or otherwise; provided, that if 
OSEP elects pursuant to Section 1.4.b of Exhibit “D” to the Facilitation Agreement to cause Foundation 
to assign the Lease to a Successor Nonprofit so that such Successor Nonprofit shall become the “Lessee” 
thereunder, Foundation shall simultaneously assign this Sublease to the Successor Nonprofit and shall 
execute and deliver to OSEP and the Successor Nonprofit all such agreements and documents as may 
reasonably be requested by OSEP or the Successor Nonprofit to effectuate such assignments.  No 
termination of this Sublease excuses either Party from any liability arising out of any default as provided 
in this Sublease that occurred prior to such termination. 

ARTICLE 4 
CONSIDERATION 

 Prepaid Rent.  In consideration of the grant of the subleasehold interest in the Leased 
Property and the other rights, preferences and privileges granted to OSEP herein, OSEP shall pay to 
Foundation a one time, lump sum rent payment in the amount of $[●] (“Prepaid Rent”).  The Prepaid Rent 
shall be paid by OSEP to Foundation on the Effective Date by wire transfer of immediately available funds 
pursuant to written instructions previously provided by Foundation to OSEP. 

 Assumption of Foundation Lease Obligations.  Notwithstanding anything contained in 
this Sublease to the contrary, additional consideration by OSEP to Foundation for this Sublease is OSEP’s 
full and timely payment and performance of Foundation’s obligations owed to the Board pursuant to the 
Lease; provided, however, that in no event shall OSEP have any obligation with respect to the payment or 
performance of Foundation’s obligations owed to UNO pursuant to Section 4.1a of the Lease.  Foundation 
hereby covenants and agrees not to take any actions or otherwise occupy, use, operate, manage, administer 
or maintain any of the Leased Property so long as this Sublease remains in effect.  With respect to the 
performance of the Plant Improvements and all Future Plant Improvements and Additional Works to be 
performed by OSEP, all such Work will be designed, constructed, completed and implemented in 
compliance with Exhibit “D” attached hereto, Applicable Legal Requirements and Applicable Standards. 

 Assumption of Assigned Service Contract.  On the Effective Date, Foundation will 
convey and assign to OSEP all of Foundation’s right, title and interest in and to the Assigned Service 
Contract.  OSEP will assume the rights and obligations of Foundation relating to the Assigned Service 
Contract as of the Effective Date and indemnify Foundation (and UNO pursuant to the Lease) for any 
liabilities arising thereunder from and after the Effective Date; provided, that the Parties acknowledge and 
agree that pursuant to the Lease, the Board will remain liable for and indemnify Foundation and OSEP for 
any liabilities arising under the Assigned Service Contract prior to the Effective Date. 

 Right of Access.  The parties acknowledge and agree that ten percent (10.0%) of the 
Prepaid Rent and the costs borne by OSEP to perform the Plant Improvements under this Sublease and the 
Facility Optimization Services under the FOSA are being paid and performed by OSEP in consideration of 
OSEP gaining access to the Covered Assets during the Term to perform the Work and Services, and to 
provide Thermal Services to Third Party Off-takers. 

ARTICLE 5 
USE OF LEASED PROPERTY 

Leased Property shall be used by OSEP to provide Thermal Services to Campus Buildings and Third Party 
Off-takers; provided, however, that if the Board attempts to terminate the UNO Ancillary Agreements 
pursuant to Exhibit “D” to the Facilitation Agreement but the Board and Foundation do not timely and 
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fully pay the Termination Fee due and payable therefrom and if OSEP elects to keep the Lease in full force 
and effect pursuant to Exhibit “D” to the Facilitation Agreement (and cause assignment of the Lease and 
this Sublease to a Successor Nonprofit and maintain this Sublease in full force and effect), OSEP may use 
the Leased Property for any lawful purpose whatsoever in its sole discretion. 

ARTICLE 6 
RIGHTS AND OBLIGATIONS UNDER THE LEASE 

The Foundation hereby assigns and transfers, and OSEP hereby accepts and assumes, the rights, 
preferences, privileges, obligations, duties, and responsibilities of the Foundation under the Lease.  OSEP, 
at OSEP’s sole cost and expense shall be responsible for enforcing the rights, preferences and privileges 
and for performing the obligations, duties and responsibilities under the Lease as authorized under Section 
18.15 of the Lease, except those obligations (i) required to be performed by the Foundation under Section 
4.1.a. of the Lease or (ii) arising from a breach or default by Foundation of any of its obligations under the 
Lease.  Notwithstanding the foregoing, the Foundation agrees to take Commercially Reasonable Efforts to 
assist OSEP in enforcing any rights or fulfilling any obligations under the Lease, upon written request from 
OSEP. 

ARTICLE 7 
THIRD PARTY OFF-TAKERS 

 Obligations with Regard to Third Party Off-Takers. 

a. Foundation acknowledges that OSEP anticipates utilizing the Plant Assets to provide Thermal 
Services to Third Party Off-takers for compensation payable to OSEP.  Accordingly, OSEP may 
enter into Third Party Agreements with Third Party Off-takers on such commercial and other terms 
and conditions as OSEP may deem appropriate with any Person other than a Prohibited Third Party 
Off-taker, but subject to the terms and conditions of this Section 7.1.  All Third Party Agreements 
with Third Party Off-takers will expressly state (i) that the provision of Thermal Services to such 
Third Party Off-taker is subordinate to OSEP’s obligation to provide Thermal Services to the 
Campus Buildings, (ii) that the Third Party Agreement may be terminated by OSEP upon 
termination of the Lease and shall automatically terminate at the end of the Term, (iii) the rates 
payable for such Thermal Services shall be equal to the cost to provide such Thermal Services and 
market rates in any event, and (iv) that such Third Party Off-taker releases the Board, Foundation 
and their Affiliates from any claims arising thereunder (unless the Board later assumes such Third 
Party Agreement pursuant to Section 9.2 of the Lease). 

b. OSEP shall provide a copy of all proposed Third Party Agreements with Third Party Off-takers to 
the Board at least thirty (30) days prior to execution of such Third Party Agreement in order for the 
Board to review and confirm such Third Party Agreement complies with this Section 7.1.  
Simultaneous with OSEP’s submission to the Board of the Third Party Agreement OSEP will also 
deliver to the Board, at OSEP’s cost, (i) a comparison of the rates OSEP is offering to the Third 
Party Off-taker (which rate will be subject to the Board’s approval) and the rates being charged to 
the Board pursuant to the “Most Favored Nations Clause” of Exhibit “C” to the CEA, and (ii) a 
report from the independent engineer specified in the CEA or a third party reasonably acceptable 
to the Board evaluating whether the provision of Thermal Energy contemplated under the proposed 
Third Party Agreement reasonably would be expected to have a material and adverse effect on 
OSEP’s ability to meet UNO’s Thermal Services Requirements taking into account the then-
existing spare capacity at the Plants and UNO’s announced expansions plans for the Campus. If the 
report concludes that there could be a material and adverse effect, OSEP, at its sole cost and 
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expense, will make all Plant Improvements that may be necessary to avoid any such material and 
adverse impact, with all such Work being completed prior to the commencement of services to the 
applicable Third Party Off-Taker. 

c. The Board may object to a proposed Third Party Agreement with a Third Party Off-taker if any 
terms of such Third Party Agreement do not conform to the requirements of this Section 7.1 or if 
it objects to the rates proposed by OSEP for such Third Party Off-taker by providing OSEP written 
notice within fifteen (15) days of the Board’s receipt of such proposed Third Party Agreement, 
specifying the non-conformance or objection to rates in reasonable detail (such objection not to be 
unreasonably conditioned).  If the Board timely and properly objects to a proposed Third Party 
Agreement with a Third Party Off-taker, OSEP may amend the terms thereof to comply with the 
provisions of this Section 7.1 or decline to enter into such Third Party Agreement.  Failure of the 
Board to object to a proposed Third Party Agreement with a Third Party Off-taker within fifteen 
(15) days of its receipt of such proposed Third Party Agreement shall constitute the Board’s 
objection thereof.  Any disputes between OSEP and the Board regarding a proposed Third Party 
Agreement with a Third Party Off-taker will be resolved pursuant to the dispute resolution 
provisions of Article 14 of the CEA. The foregoing approval by the Board may not be unreasonably 
withheld, delayed, or conditioned. 

d. OSEP shall be responsible for designing and constructing any Third Party Distribution Systems 
necessary to supply Third Party Off-takers with Thermal Services.  Title to all Third Party 
Distribution Systems shall be vested in OSEP or OSEP’s Trustee. 

 Conveyance of Third Party Agreements and Third Party Distribution Systems.  Upon 
termination or expiration of the Lease, and following timely and full payment of any applicable Termination 
Fee, OSEP shall offer to convey any Third Party Distribution Systems and shall offer to assign all related 
Third Party Agreements to the Board without any further consideration.  At least ninety (90) days prior to 
the termination or expiration of the Lease, OSEP will give the Board Notice of the terms and conditions of 
all such Third Party Agreements.  The transfer and conveyance of the Third Party Distribution Systems and 
assignment of the Third Party Agreements with Third Party Off-takers pursuant to this Section 7.2 will be 
“AS IS, WHERE IS,” with no representations or warranties from OSEP other than such assets will be free 
and clear of any third party liens created by OSEP. 

ARTICLE 8 
REPRESENTATIVES 

Within five (5) Business Days of the Effective Date, Foundation shall appoint at least one (1) Foundation 
Representative (who shall be the same individuals appointed by Foundation as such under the Lease) and 
OSEP shall appoint three (3) OSEP Representatives, each of whom will be authorized to act as a designated 
contact person(s) for matters concerning this Sublease; provided, however, that throughout the Term of this 
Sublease, the Party’s representatives may have different levels of authority to act on behalf of the appointing 
Party.  In addition to the responsibilities defined in this ARTICLE 8, the OSEP Representative shall have 
the authority and responsibility described in Exhibit “B”.  A Party will be bound by the written 
communications from its representative to the other Party.  A party may remove and replace a representative 
upon providing the other parties with Notice.  The parties will be entitled to rely on the genuineness of such 
Notice from another party. 
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ARTICLE 9 
COVERED ENERGY ASSET LOSS 

 Casualty Events. 

a. In the event of a Casualty Event at any Plant that in the reasonable judgment of OSEP does not 
constitute a Major Casualty Event, this Sublease will remain in full force and effect, OSEP will 
repair or replace the Covered Energy Assets located therein as quickly as practicable, and OSEP 
will be obligated to apply any proceeds of insurance with respect to such Casualty Event maintained 
by OSEP, but excluding business interruption proceeds, as necessary to complete such repair and 
replacement.  To the extent that OSEP will not be fully compensated by the insurance proceeds for 
the cost of repairing and/or replacing the damaged Covered Energy Assets following such Casualty 
Event, OSEP will be responsible for the entire amount of any such shortfall (including any 
deductible amount and any uninsured loss). 

b. In the event of a Casualty Event at any Plant that in the reasonable judgment of OSEP constitutes 
a Major Casualty Event, the Parties will meet with the Board, on behalf of UNO,, within thirty (30) 
days following the occurrence of such Major Casualty Event, and determine whether OSEP will 
repair or replace the Covered Energy Assets located therein and damaged by such Casualty Event.  
In the event OSEP elects to terminate this Sublease (and all of the other UNO Ancillary 
Agreements) pursuant to the provisions of Exhibit “D” to the Facilitation Agreement, following 
payment of the applicable Termination Fee determined pursuant to Exhibit “C” to the Facilitation 
Agreement, the Board will be entitled to all proceeds of insurance with respect to such Major 
Casualty Event (but excluding business interruption proceeds) free and clear of any interest of 
Foundation, OSEP or OSEP’s Financier or any other claim or lien arising by or through Foundation, 
OSEP or OSEP’s Financier, and OSEP will have no obligation for any shortfall.  If OSEP and the 
Board agree to repair or replace the damaged Covered Assets (or if neither OSEP nor the Board 
elects to terminate this Sublease (and all of the other UNO Ancillary Agreements) pursuant to the 
provisions of Exhibit “D” to the Facilitation Agreement):  (i) OSEP will cause the repair or 
replacement of the applicable Covered Energy Assets to be undertaken and completed as quickly 
as practicable, and (ii) OSEP will apply any proceeds of insurance with respect to such Casualty 
Event maintained by OSEP, but excluding business interruption proceeds, as necessary to complete 
such repair and replacement.  To the extent that OSEP will not be fully compensated by the 
insurance proceeds for the cost of repairing and/or replacing the damaged Covered Energy Assets 
following such Casualty Event, OSEP will be responsible for the entire amount of any such shortfall 
(including any deductible amount and any uninsured loss). For the avoidance of doubt, in the event 
of a Casualty Event at any Plant that in the reasonable judgment of OSEP constitutes a Major 
Casualty Event, the Board may terminate the UNO Ancillary Agreements pursuant to 
Section 1.2.a(3) of Exhibit “D” to the Facilitation Agreement. 

c. OSEP shall have no obligation or responsibility to repair or replace any Covered Asset located 
outside of a Plant or any Covered Non-Energy Asset or Excluded Asset located in a Plant that is 
damaged or destroyed as a result of a Casualty Event, unless such Casualty Event was directly 
caused by the fault or negligence of OSEP or an OSEP Person. 

ARTICLE 10 
INSURANCE 

 Insurance. Throughout the Term and in accordance with Section 4.2, OSEP shall assume 
Foundation’s obligation to maintain insurance of the kinds and in the amounts specified in Exhibit “C” 
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hereto and Exhibit “E” to the CEA pursuant to Section 13.1 of the Lease, and further certifies that all such 
insurance is in place as of the Effective Date; provided, however, that Foundation, and upon assuming 
Foundation’s obligations, OSEP, shall have no obligation to maintain property insurance on any Board 
assets, properties or equipment other than the Covered Energy Assets.  The Parties acknowledge that 
OSEP’s obligation with respect to such insurance is consistent with Foundation’s obligation to maintain 
insurance in accordance with Exhibit “F” to the Lease. 

 Additional Insured.  The Board, Foundation and OSEP’s Financier will be named as 
additional insureds in each general liability policy obtained by OSEP and as additional insureds and loss 
payees in each property insurance and boiler and machinery policy obtained by OSEP.  

ARTICLE 11 
ASSIGNMENT 

OSEP will not assign or otherwise transfer its rights or obligations under this Sublease except in accordance 
with the provisions of ARTICLE 9 of the CEA.  Foundation will not assign or otherwise transfer its rights 
or obligations under this Sublease without OSEP’s prior written consent, which consent may be withheld 
or conditioned in OSEP’s sole discretion. 

ARTICLE 12 
DEFAULT AND REMEDIES 

 Events of Default. 

a. By Foundation.  The occurrence of any of the following events shall constitute a Foundation Event 
of Default: 

(1) Foundation fails to cure its breach of a non-monetary obligation under this Sublease within 
thirty (30) days after Foundation receives notice from OSEP of the breach; provided, that 
if such breach cannot reasonably be cured during such 30-day period, Foundation will be 
entitled to an additional 45-day period within which to cure its breach, so long as it will 
have begun to cure such breach within the initial 30-day period and is diligently pursuing 
such cure; or 

(2) Foundation fails to make any monetary payment due OSEP under this Sublease within 
thirty (30) days after Foundation receives notice from OSEP of such payment being past 
due. 

b. By OSEP.  The occurrence of any of the following events shall constitute a OSEP Event of Default: 

(1) OSEP fails to cure its breach of a non-monetary obligation under this Sublease within thirty 
(30) days after OSEP receives notice from Foundation of the breach; provided, that if such 
breach cannot reasonably be cured during such 30-day period, OSEP will be entitled to an 
additional 45-day period within which to cure its breach, so long as it will have begun to 
cure such breach within the initial 30-day period and is diligently pursuing such cure; or 

(2) OSEP fails to make any monetary payment due Foundation under this Sublease within 
thirty (30) days after OSEP receives notice from Foundation of such payment being past 
due. 
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For purposes of this Sublease, a OSEP Event of Default described in Section 12.1.b(2) will be deemed to 
constitute a “OSEP Event of Major Default.” 

 Remedies. 

a. For Foundation.  Upon the occurrence of a OSEP Event of Default, Foundation may:  (i) seek 
specific performance of OSEP’s obligations under this Sublease; and/or (ii) seek any other remedy 
available to Foundation in law, including claims for damages, but excluding termination. 

b. For OSEP.  Upon the occurrence of a Foundation Event of Default, OSEP may:  (i) seek specific 
performance of Foundation’s obligations under this Sublease; and/or (ii) seek any other remedy 
available to OSEP in law, including claims for damages, but excluding termination. 

c. No Termination Right.  For the avoidance of doubt, neither Party may terminate this Sublease due 
to an event of default by the other Party pursuant to the terms hereof, and the only right to terminate 
this Sublease is as provided in Exhibit “D” to the Facilitation Agreement. 

 Delay or Omission; Waiver.  No delay or omission in the exercise of any right or remedy 
accruing to any Party upon any breach of this Sublease by the other Party shall impair such right or remedy 
or be construed as a waiver of any breach theretofore or thereafter occurring.  No provision of this Sublease 
will be considered waived unless the waiver is in writing and signed by an authorized representative of the 
Party granting the waiver.  The waiver of any condition or the breach of any term, covenant, or condition 
herein or therein contained shall not be deemed to be a waiver of any other condition or of any subsequent 
breach of the same or any other term, covenant or condition herein or therein contained. 

 Force Majeure. 

a. Subject to the provisions of Section 12.4.b, to the extent a Party is prevented by an event of Force 
Majeure from carrying out any of its obligations under this Sublease and such Party gives notice 
and details of the event of Force Majeure and the obligations it is prevented from performing to the 
other Party as soon as practicable (and in any event within five (5) days after such event of Force 
Majeure first prevents performance by that Party), then the Party seeking relief will be temporarily 
excused during the continuance of the Force Majeure event from the performance of such of its 
obligations under this Sublease as are affected by the event of Force Majeure; provided, however, 
that no event of Force Majeure will excuse the monetary obligations of the Parties. 

b. The Party affected by the event of Force Majeure will use Commercially Reasonable Efforts to 
eliminate or avoid the effects thereof and resume performing those obligations for which it was 
excused pursuant to Section 12.4a. 

ARTICLE 13 
TAXES, FEES AND LICENSES 

 Payment of Taxes.  Pursuant to the ownership and tax status of the Parties as described in 
Section 2.2, each Party shall pay to the appropriate collecting authorities all federal, state and local taxes, 
fees and assessments becoming due and payable with respect to the assets, properties and equipment owned 
by such Party.  A Party shall have the right to contest the validity or the amount of any taxes through any 
appropriate proceedings.  Each Party may institute proceedings with respect to the assessed valuation of 
any asset, property or equipment owned by such Party for the purpose of securing a tax reduction. 
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 Licenses. 

a. OSEP shall maintain in effect all federal, state and local licenses and permits required for the 
operation of the business conducted by OSEP on the Leased Property. 

b. OSEP must apply for, obtain, renew, replace, extend the validity of and arrange necessary 
amendments to, all Permits legally required in connection with its performance under this Sublease.  
Foundation will cooperate with OSEP and use Commercially Reasonably Efforts to assist OSEP to 
obtain, renew or transfer any construction or operational permits necessary for OSEP to accomplish 
its obligations under this Sublease, and any disputes between the Parties regarding such operational 
permits will be resolved pursuant to the dispute resolution provisions of Article 14 of the CEA. 

ARTICLE 14 
SECURITY INTERESTS 

 Mortgage of the Sublease.  At any time and from time to time during the Term of this 
Sublease, OSEP may grant one or more Mortgages over its interests in this Sublease and any Plant 
Improvements or Future Plant Improvements made to the Leased Property, to the extent they constitute 
“fixtures” as defined by La. R.S. 10:9-102(a)(41) and provided for by La. R.S. 10:9-334, in favor of a 
Mortgagee, containing such terms and provisions as OSEP may deem fit and proper; provided, that any 
such Mortgage shall not be for a period beyond the Term of this Sublease.  In furtherance thereof, the Board 
and Foundation have entered into the NDA as of the Effective Date. 

 Obligations Relative to the Subleasehold Mortgage. During the existence of any 
leasehold Mortgage: 

a. Defaults. Upon occurrence of a OSEP Event of Default under a UNO Ancillary Agreement, if prior 
to the expiration of the applicable grace period provided for in such UNO Ancillary Agreement, a 
Mortgagee gives the Board and Foundation Notice that it intends to undertake a curing of all such 
OSEP Events of Default, and the Mortgagee commences curing within such grace period and 
thereafter pursues to conclusion the curing of all such OSEP Events of Default continuously and 
diligently in good faith, then neither the Board nor Foundation will take action to reenter or take 
possession of the Leased Property as a consequence of such OSEP Events of Default.  However, if 
(i) a OSEP Event of Default is of such a nature that the curing thereof cannot be effected by the 
Mortgagee until it shall have obtained possession of the Leased Property, and (ii) prior to the Board 
or Foundation reentering or taking possession of the Leased Property, the Mortgagee shall give 
Notice to the Board and Foundation that it intends to institute foreclosure or other legal proceedings 
or to exercise any of its remedies under the Mortgage concerned in order to gain possession of 
OSEP’s interest in the Leased Property and within such grace period takes action to institute such 
remedies, then neither the Board nor Foundation will take any action to reenter or take possession 
of the Leased Property as a consequence of such OSEP Events of Default so long as such Mortgagee 
shall continue to prosecute its remedies under the Mortgage (except during any such time it may 
be stayed or otherwise legally prevented from doing so) and cure all other OSEP Events of Default 
(if any) which may occur from time to time and which are susceptible of being cured by the 
Mortgagee without its obtaining possession of the Leased Property and such Mortgagee shall upon 
taking possession of the Leased Property, cure such OSEP Events of Default within the period 
reasonably required to cure the same. 

b. Foreclosure.  In the event a Mortgagee acquires rights in this Sublease or any Plant Improvements 
or Future Plant Improvements made to the Leased Property pursuant to any proceedings for 



 

UNO  
Sublease Agreement 
Page 11 
3693234v.5 

foreclosure of a Mortgage, or by a voluntary assignment or transfer in lieu of foreclosure or 
otherwise, the Mortgagee shall be deemed an assignee of all the rights and obligations of the 
mortgagor (or its successor or assign, as applicable) under this Sublease, and each of the Board and 
Foundation consent thereto. 

c. Bankruptcy.  If this Sublease shall be rejected or disaffirmed pursuant to bankruptcy law or other 
law affecting creditors’ rights or if this Sublease is terminated for any other reason whatsoever, 
within thirty (30) days of request by the Mortgagee, Foundation will enter into a new sublease with 
OSEP’s Mortgagee for the remainder of the Term of this Sublease effective as of the date of such 
rejection or disaffirmance or termination, upon all the terms and provisions contained in this 
Sublease; provided, that (i) such Mortgagee makes a written request to the Board and Foundation 
for such new lease within ninety (90) days after the effective date of such rejection or disaffirmance 
or termination, and such written request is accompanied by a copy of such proposed new sublease, 
duly executed and acknowledged by the Mortgagee and (ii) upon taking possession of the Leased 
Property such Mortgagee cures any outstanding OSEP Events of Default within the period 
reasonably required to cure the same.  Any new sublease made pursuant to this paragraph shall 
have the same priority with respect to other interests in the Leased Property as this Sublease.  The 
provisions of this Section 14.2.c shall survive the rejection or disaffirmance or termination of this 
Sublease and shall continue in full force and effect thereafter to the same extent as if this paragraph 
were a separate and independent lease made by Foundation and the Mortgagee. 

d. Modifications.  So long as a Mortgage is in effect (i) Foundation will not accept a voluntary 
surrender of this Sublease and (ii) this Sublease shall not be modified in any material respect 
without, in each case, the prior written consent of each Mortgagee.  Any act in violation of this 
paragraph shall be void. 

e. Reliance.  The provisions of this Section 14.2 are for the benefit of any Mortgagee and may be 
relied upon and shall be enforceable by any Mortgagee.  No Mortgagee shall be liable upon the 
covenants, agreements or obligations of OSEP contained in this Sublease except as expressly 
provided herein or in the NDA. 

 Remedies.  Following the entry of an award pursuant to Article 14 of the CEA by a court 
of competent jurisdiction that this Sublease has been terminated and the failure of the Board and Foundation 
to timely and fully pay their portion of the applicable Termination Fee pursuant to Exhibit “D” to the 
Facilitation Agreement, OSEP and OSEP’s Financier (either by way of assignment or as titled owner) may 
exercise any and all remedies granted to a creditor under the Louisiana Commercial Laws (La. R.S. 10:9-
101, et seq.), as amended, to enforce the security interests, mortgages or other liens granted by the Board 
and Foundation to OSEP (and by way of assignment to OSEP’s Financier) hereunder in and to the Plant 
Assets, including, but not limited to, seizure thereof. 

ARTICLE 15 
NOTICES 

All notices or communications related to this Sublease will be provided pursuant to Section 10 of the 
Facilitation Agreement. 
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ARTICLE 16 
MISCELLANEOUS 

 UNO’s Right to Enter Leased Property.  Subject to the terms and conditions of the 
Contract Documents, during the Term, OSEP will grant authorized personnel and contractors of the Board 
and UNO Persons reasonable access to the Plants for purposes of verifying compliance with the UNO 
Ancillary Agreements. 

 Quiet Enjoyment.  OSEP, upon observing and keeping all covenants, warranties, 
agreements and conditions of this Sublease on its part to be kept, shall quietly have and enjoy the Leased 
Property during the Term of this Sublease and any renewal or extension thereof, without hindrance or 
molestation by anyone claiming through the Foundation. 

 Relationship of Parties.  Nothing in this Sublease will be deemed to constitute any Party 
a partner, agent or legal representative of any other Party or to create a joint venture, partnership, agency 
or any relationship between the Parties.  The Parties’ respective obligations are individual and not collective 
in nature. 

 Severability.  To the fullest extent possible, each provision of this Sublease shall be 
interpreted in such manner as to be effective and valid under law, but if any provisions of this Sublease 
shall be prohibited or invalid under any law, such provision shall be ineffective to the extent of such 
prohibition or invalidity without invalidating the remainder of such provision or the remaining provisions 
of this Sublease. 

 Recordation of Sublease.  Upon execution of this Sublease, it shall be the responsibility 
of OSEP to have this Sublease, or a memorandum of this Sublease, recorded in the Office of the Mortgage 
Records for the Parish of Orleans.  If a memorandum of this Sublease is recorded, it shall be in a form 
approved by the Parties.  OSEP shall provide the Board, UNO and Foundation with a certified copy of the 
recorded Sublease or memorandum thereof.  Recordation of the Sublease or a memorandum thereof shall 
be at OSEP’s expense. 

 Successors and Assigns.  This Sublease shall be binding on and will inure to the benefit 
of the Parties to this Sublease and their respective successors and assigns. 

 Counterparts.  This Sublease may be executed in counterparts, each of which will be 
deemed an original and all of which will constitute one agreement.  The signatures of any Party to a 
counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  Digital 
signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, e-mail 
or other electronic means will be binding and considered fully effective as if they were authentic original 
signatures. 

 Entire Agreement.  This Sublease, together with the CEA and the other UNO Ancillary 
Agreements (to the extent such other UNO Ancillary Agreements remain in full force and effect during the 
Term of this Sublease), constitute the Parties’ entire agreement with respect to the subject matter hereof 
and supersedes all prior oral or written agreements and understandings between the Parties relating to the 
subject matter hereof.  Except as otherwise provided in this Sublease, no amendment, supplement or 
modification of this Sublease will be binding upon any Party unless executed in writing by such Party. 

 No Personal Liability.  Except to the extent provided by law, no covenant or agreement 
contained in this Sublease shall be deemed to be the covenant or agreement of any official, officer, agent 
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or employee of any Party hereto in his individual capacity, and neither the officers of any Party hereto nor 
any official or agent executing this Sublease shall be liable personally with respect to this Sublease or be 
subject to any personal liability or accountability by reason of the execution and delivery of this Sublease.  
However, any Person may be held personally liable for such Person’s individual fraudulent acts. 

 Governing Law.  This Sublease shall be construed in accordance with and governed by 
the laws of the State of Louisiana.  Any action for injunctive relief, damages, or any other purpose other 
than those set forth in Article 14 of the CEA shall be brought in the Nineteenth Judicial District Court in 
Baton Rouge, Louisiana. 

 Estoppel Certification.  Any Party shall, without charge, at any time and from time to 
time hereafter within sixty (60) days after written request of another Party (such request to specify this 
Agreement and Section), certify by written instrument duly executed and acknowledged to any Person or 
entity specified in such request: (a) as to whether this Sublease has been supplemented or amended, and if 
so, the substance and manner of such supplement or amendment; (b) as to the validity and force and effect 
of this Sublease, in accordance with its tenor as then constituted; (c) as to the existence of any default 
thereunder by such Party or, to such Party’s Knowledge, the other Party; (d) as to the existence of any 
offsets, counterclaims or defenses thereto on the part of such other Party for which such Party has 
Knowledge; (e) as to the commencement and expiration dates of the Term of this Sublease; and (f) as to 
any other matters as may reasonably be so requested.  Any such certificate may be relied upon by the 
requesting Party and any other Person, firm or corporation to whom the same may be exhibited or delivered, 
and the contents of such certificate shall be binding on the Party executing same.  Any estoppel certification 
delivered pursuant to this Section 16.11 shall only speak as to the facts contained in such certification and 
shall not be deemed to constitute an amendment or modification to this Sublease. 

 No Authorship Presumption.  Each of the Parties has had an opportunity to obtain legal 
advice and negotiate the language of this Sublease.  No presumption shall arise or adverse inference be 
drawn by virtue of authorship, and each Party hereby waives the benefit of any rule of law that might 
otherwise be applicable in connection with the interpretation of this Sublease, including but not limited to 
any rule of law to the effect that any provision of this Sublease shall be interpreted or construed against the 
Party whose counsel drafted that provision. 

 Further Assurances.  From time to time, and at any time, at and after the Effective Date, 
each Party will execute, acknowledge and deliver such documents and assurances, reasonably requested by 
any other Party (in such form reasonably acceptable to the requested Party) and will take any other action 
consistent with the terms of any Contract Document that may be reasonably requested by a Party for the 
purpose of effecting or confirming any of the transactions contemplated hereby or thereby. 

 Third Party Beneficiaries.  Except as otherwise expressly stated herein, the Parties do not 
confer any rights or remedies upon any Person other than the parties to this Sublease and their respective 
successors, permitted assigns, and Affiliates.  Notwithstanding the forgoing, the Parties hereby designate 
UNO, as a third-party beneficiary of this Sublease, having the right to enforce directly against all Parties 
and on its own behalf all of the provisions hereof as if UNO was a party hereto. 

 Time of the Essence.  Time is of the essence of this Sublease. 

[SIGNATURE PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, this Sublease Agreement has been signed in four originals by the 
undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on the 
dates indicated below. 

WITNESSES: 
 
 
      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

[●] 
 
 
 
By:         
Name:         
Title:         
 
Dated: [●], 2022 
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IN WITNESS WHEREOF, this Sublease Agreement has been signed in four originals by the 
undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on the 
dates indicated below. 

WITNESSES: 
 
 
      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

 

ORLEANS SUSTAINABLE ENERGY PARTNERS, 
LLC 
 
 
By:         
Name:         
Title:         
 
Dated: [●], 2022 
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IN WITNESS WHEREOF, this Sublease Agreement has been signed in four originals by the 
undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on the 
dates indicated below, solely for the purpose of acknowledging and consenting to the matters described 
herein, and agreeing to be bound by the terms of Section 2.2 and ARTICLES 7 and 14. 

WITNESSES: 
 
 
      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 
 
 
 
By:         
Name:         
Title:         
 
Dated: [●], 2022 

 

 



Draft 10/5/22 
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THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA SYSTEM, 
ACTING ON BEHALF OF THE UNIVERSITY OF NEW ORLEANS 

 

AND 

 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC 
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THERMAL SERVICES AGREEMENT 

THIS THERMAL SERVICES AGREEMENT (this “Agreement”) is entered into effective as of 
[●], 2022 by and between: 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA 
SYSTEM (the “Board”), a public constitutional corporation organized and existing under 
the laws of the State of Louisiana, appearing herein through Dr. John Nicklow, the 
President of the University of New Orleans (“UNO”), duly authorized and empowered by 
the Board, acting on behalf of and for the benefit of UNO; and 

ORLEANS SUSTAINABLE ENERGY PARTNERS, LLC (“OSEP”), a Delaware 
limited liability company, appearing herein through Melissa Samuel, its Secretary, duly 
authorized and empowered by OSEP; 

(The Board and OSEP are collectively referred to as the “Parties” and singularly referred to as a 
“Party”.) 

RECITALS: 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company 
(“LAEP”), have entered into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), 
which establishes a framework pursuant to which the State and other State Entities, on the one hand, and 
LAEP, on the other hand, may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for the provision of work and services by LAEP, directly or indirectly through 
Project SPEs; 

WHEREAS, the Board is a public constitutional corporation organized and existing under the laws 
of the State and constituting a State Entity as such term is used and defined in the CEA, and UNO is a 
higher education institution under the supervision and control of the Board ; 

WHEREAS, pursuant to the Adoption Agreement and ARTICLE 6 of the CEA, the Board, on 
behalf of UNO, has determined to opt-in to the CEA with respect to the Plants and the Campus Buildings 
for the purpose of the Project; 

WHEREAS, OSEP is an Affiliate of LAEP formed solely for the purpose of serving as the Project 
SPE for the Project; 

WHEREAS, the Board owns the Plants from which it currently supplies thermal services to the 
Campus Buildings; 

WHEREAS, pursuant to the Lease, the Board has exclusively leased to [●], a Louisiana [●] and 
wholly-owned subsidiary of the University of New Orleans Research and Technology Foundation, Inc. (the 
“Foundation”), and pursuant to the Sublease, Foundation has simultaneously subleased to OSEP, the Plants 
and all of the Plant Assets (as defined in the Lease) for a term of thirty (30) years; and 

WHEREAS, as the exclusive subleaseholder of the Plants and all of the Plant Assets, OSEP hereby 
agrees to utilize during the Term those assets, properties and equipment to provide Thermal Services to the 
Campus Buildings and relieve the Board of that obligation and burden. 



 

UNO 
Thermal Services Agreement 
Page 2 
3692235v.5 

NOW THEREFORE, in consideration of the mutual covenants and conditions set forth below, 
the Board, on behalf of UNO, and OSEP, each intending to be legally bound, hereby agree as follows: 

ARTICLE 1 
DEFINED TERMS 

Section 1.1 Defined Terms.  Capitalized terms used but not otherwise defined in this 
Agreement have the meanings ascribed to them in Exhibits “A” of the Facilitation Agreement and the 
CEA; provided, that any terms defined in Exhibit “A” of the Facilitation Agreement that conflict with the 
definition provided in Exhibit “A” of the CEA shall have the meanings provided in Exhibit “A” of the 
Facilitation Agreement.  Defined terms will be given their common and ordinary meanings when they 
appear uncapitalized in the text.  Undefined terms will be given their common and ordinary meanings 
pursuant to custom and industry parlance.  Notwithstanding the foregoing, any terms defined in this 
Agreement that conflict with the definition provided in Exhibit “A” of the Facilitation Agreement or the 
CEA shall have the meanings provided herein. 

Section 1.2 Adoption and Conflicts.  The terms and conditions of the CEA, the Adoption 
Agreement and the Facilitation Agreement are adopted as if otherwise set forth herein.  To the extent any 
part of this Agreement and the CEA, the Adoption Agreement or the Facilitation Agreement conflict this 
Agreement shall govern. 

Section 1.3 Exhibits.  The Exhibits attached hereto are hereby included and made part of this 
Agreement. 

ARTICLE 2 
THERMAL SERVICES; M&V SERVICES; BERNHARD CONNECT 

Section 2.1 Performance of Thermal Services.  Commencing on the Commercial Operations 
Date and continuing throughout the Term, except as otherwise provided in a UNO Ancillary Agreement, 
OSEP will exclusively provide all of the Thermal Services for the Existing Campus Buildings and, if elected 
by the Board pursuant to Section 5.2 [Material Changes], Future Campus Buildings to satisfy the Thermal 
Services Requirements.  In the event this Agreement is terminated pursuant to Exhibit “D” to the 
Facilitation Agreement and the Board fails to pay the entire Termination Fee pursuant to Exhibit “C” to 
the Facilitation Agreement, if OSEP elects to maintain the Lease and the Sublease in full force and effect 
or direct that Foundation assign the Lease to a Successor Nonprofit in accordance with Exhibit “D” to the 
Facilitation Agreement, the Board acknowledges that OSEP shall have no further obligation or 
responsibility to provide Thermal Services for the Campus Buildings from and after such termination. 

Section 2.2 Provision of Thermal Services to Third Party Off-Takers.  Throughout the 
Term, to the extent OSEP is providing the Campus Buildings with Thermal Services in accordance with 
the applicable Thermal Services Requirements and the applicable Performance Standards, OSEP will have 
the right to utilize the Plant Assets to provide Thermal Services to Third Party Off-takers, in all instances 
subject to and in accordance with the requirements set forth in the Lease and Sublease. 

Section 2.3 M&V Services.  OSEP will perform the M&V Services described in Exhibit “A” 
to the Adoption Agreement.  The M&V Services will rely upon data indicated on the Public Services 
Invoices and measurements recorded by the Meters.  OSEP’s records derived from the M&V Services will 
be relied upon by OSEP and the Board for the purpose of determining the amount of any Off-taker 
Purchased Utility Reimbursement (as defined in Exhibit “D”) owed by OSEP to the Board pursuant hereto. 
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Section 2.4 Bernhard Connect. 

2.4.1 Subject to and conditioned on the Board’s compliance with the terms and 
conditions of the Contract Documents, including payment of Thermal Services Charges, OSEP 
hereby grants UNO a non-exclusive, non-sublicensable, and non-transferable license during the 
Term to use Bernhard Connect solely for UNO’s internal business purposes to one (1) employee of 
UNO; provided, that OSEP shall provide on a read-only basis limited access to certain utility 
savings information to all employees and students of UNO.  Except for the limited rights and 
licenses expressly granted under this Section 2.4, nothing in this Agreement grants, by implication, 
waiver, estoppel, or otherwise, to the Board, UNO or any third party any intellectual property rights 
or other right, title, or interest in or to Bernhard Connect. 

2.4.2 The Board, on behalf of UNO, acknowledges that, as between OSEP and the 
Board, OSEP owns all right, title, and interest, including all intellectual property rights, in and to 
Bernhard Connect.  If the Board, UNO or any of their employees or contractors sends or transmits 
any communications or materials to OSEP by mail, email, telephone, or otherwise, suggesting or 
recommending changes to Bernhard Connect, including without limitation, new features or 
functionality relating thereto, or any comments, questions, suggestions, or the like (“Feedback”), 
OSEP is free to use such Feedback irrespective of any other obligation or limitation between the 
Parties governing such Feedback.  The Board hereby assigns to OSEP on UNO’s behalf, and on 
behalf of its employees, contractors and/or agents, all right, title, and interest in, and OSEP is free 
to use, without any attribution or compensation to any party, any ideas, know-how, concepts, 
techniques, or other intellectual property rights contained in the Feedback, for any purpose 
whatsoever. 

ARTICLE 3 
PERFORMANCE STANDARDS 

Section 3.1 Performance Standards. 

3.1.1 OSEP will cause the Thermal Services to meet the Thermal Services 
Requirements and satisfy the applicable Performance Standards; provided, however, that in the 
event the Board elects not to undertake or cause to be undertaken Ordinary Renewal Work pursuant 
to Section 8.7.b(iii) of the Lease, then OSEP shall be relieved of its obligations to meet the Thermal 
Services Requirements and satisfy the applicable Performance Standards to the extent that failure 
to undertake the Ordinary Renewal Work adversely affects OSEP’s ability to meet the Thermal 
Services Requirements and satisfy the applicable Performance Standards.  Whenever the applicable 
Thermal Services provided to the Campus Buildings do not satisfy the applicable Performance 
Standards, OSEP will take affirmative steps on an expedited basis to remedy that circumstance so 
that the applicable Performance Standard is satisfied.  Failure to meet a Performance Standard with 
respect to Thermal Services will not in and of itself constitute a Loss of Availability. 

3.1.2 So long as OSEP complies with its obligations under this Agreement and the 
Sublease, OSEP will have no responsibility within the Campus Buildings for temperature comfort 
levels.  The Board will promptly notify OSEP, but in any event within three (3) days after obtaining 
Knowledge, of any unusual, non-standard operating conditions relating to the use of any Thermal 
Services within the Campus Buildings, including any leakage or escape of Thermal Energy within 
the Interior Distribution System of the Campus Buildings. 
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Section 3.2 Applicable Standards. 

3.2.1 Notwithstanding anything in this Agreement, the Lease or the Sublease to the 
contrary, the Board, on behalf of UNO, will not, without the prior consent of OSEP (or other than 
in the event of an Emergency), take any of the following actions with respect to chilled water: 

3.2.1.1   override chilled water control valve positions; 

3.2.1.2   adjust a chilled water coil leaving air temperature setpoint to a level 
below the rated leaving air temperature of the coil; 

3.2.1.3   install chilled water coils selected for less than 42 deg. F chilled water 
supply temperature; 

3.2.1.4   install chilled water coils selected for more than 7 psig water pressure 
drop; 

3.2.1.5   install chilled water coils selected for less than a 12 deg. F chilled water 
temperature difference; 

3.2.1.6   install 3-way chilled water control valves; 

3.2.1.7   install 2-position (open or closed) chilled water control valves; 

3.2.1.8   fail to promptly repair or replace faulty chilled water coils; 

3.2.1.9   allow chilled water to drain from the Thermal Services Distribution 
System;  

3.2.1.10   use chilled water for purposes other than cooling; or  

3.2.1.11   interfere with, obstruct or introduce any Hazardous Materials or other 
foreign substance into the Thermal Services Distribution System. 

ARTICLE 4 
DELIVERY AND RETURN OF THERMAL SERVICES AND 

THERMAL ENERGY; TITLE AND RISK OF LOSS 

Section 4.1 Delivery and Return of Thermal Services and Thermal Energy.  Thermal 
Services will be made available by OSEP to the Campus Buildings at the Points of Demarcation shown on 
Exhibit “A”.  The Thermal Energy that was used to deliver Thermal Services will be returned from the 
Campus Buildings to the Plants at the Points of Demarcation. 

Section 4.2 Possession and Risk of Loss.  Title to any Utilities used to produce Thermal 
Services from the Plants (including for any Third Party Off-takers) will remain with the Board at all times 
after such Utilities are delivered to the Board by the applicable utility providers, but risk of loss with respect 
to the Thermal Services and the chilled water and heating water used to deliver the Thermal Services will 
be allocated between OSEP and the Board at the Points of Demarcation shown on Exhibit “A” attached 
hereto, with risk of loss residing with OSEP for so long as the Thermal Energy is within the Thermal 
Services Distribution Systems up to Points of Demarcation, and risk of loss residing with the Board for so 
long as the Thermal Energy reaches those Points of Demarcation and travels through the Thermal Services 
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Distribution System until again reaching Points of Demarcation.  Risk of loss with respect to the Thermal 
Services and the chilled water and heating water used to deliver the Thermal Services will be allocated 
entirely to OSEP with respect to Third Party Off-takers. 

ARTICLE 5 
THERMAL SERVICES REQUIREMENTS 

Section 5.1 Thermal Services Requirements.  The Thermal Services requirements and the 
Thermal Services capacity for the Campus Buildings are as set forth in Exhibit “C” attached hereto 
(“Thermal Services Requirements” and “Thermal Services Capacity”, respectively).  These amounts 
represent the Parties’ best estimate as to the amount of Thermal Services anticipated to be required by UNO 
during the Term based on the Existing Campus Buildings and any proposed modifications thereto and 
Future Campus Buildings as of the Effective Date.  OSEP may fulfill its obligation to provide Thermal 
Services to the Campus Buildings from the Plants or any other capacity which OSEP may acquire elsewhere 
in order to serve third parties from time to time as appropriate; provided, that the foregoing will in no way 
limit or excuse OSEP’s obligation to provide Thermal Services to the Campus Buildings as required herein. 

Section 5.2 Material Changes. 

5.2.1 Material Change.  A “Material Change” is: 

5.2.1.1   any change in the physical or structural conditions of the Campus or the 
Campus Buildings that causes Thermal Services Requirements to exceed the then existing 
Thermal Services Capacity;  

5.2.1.2   any change in the physical or structural conditions of the Campus or the 
Campus Buildings that requires addition to or modification of a Thermal Services 
Distribution System; 

5.2.1.3   any change in the function or type of services delivered at the Campus 
or the Campus Buildings that causes the Thermal Services Requirements to exceed the then 
existing Thermal Services Capacity, with Thermal Services Capacity allocated and 
determined as provided in Section 5.2.1.1; and 

5.2.1.4   any Change in Law/Standard that: 

5.2.1.4.1 increases the Thermal Services Requirements beyond the 
then existing Thermal Services Capacity (such as, by way of example, a 
future Change in Law/Standard that lowers relative humidity requirements 
for the Campus Buildings), or 

5.2.1.4.2 requires Thermal Services Capacity in excess of the then 
existing Thermal Services Capacity (such as, by way of example, a future 
Change in Law/Standard that requires additional redundancy), or 

5.2.1.4.3 diminishes the then existing Thermal Services Capacity 
(such as, by way of example, a future Change in Law/Standard that affects 
the chemical treatments that may be used in the thermal energy equipment 
within the Plants); or 



 

UNO 
Thermal Services Agreement 
Page 6 
3692235v.5 

5.2.1.5   any other change caused by the use of the Campus or the Campus 
Buildings that diminishes Thermal Services Capacity or materially increases the Thermal 
Services Requirements (but specifically excluding any reduction in Thermal Services 
Capacity due to a breach by OSEP of any of its obligations under this Agreement or the 
Sublease or the negligence of OSEP or a OSEP Person). 

5.2.2 Material Change Notice.  Within thirty (30) days of a Party becoming aware 
of any facts or circumstances (proposed or actual) that are reasonably likely to constitute a Material 
Change, such Party will notify the other Party thereof and the basis and supporting details relating 
thereto.  Notwithstanding the foregoing, the Board will give OSEP reasonable advance notice (but 
in any event at least ninety (90) days for any changes to the Campus Buildings, including 
construction or acquisition of new Campus Buildings) of any action it intends to take that may 
reasonably be expected to result in a Material Change.  Within thirty (30) days of OSEP’s receipt 
of a notice of Material Change (if provided by the Board), or simultaneous with such notice of a 
Material Change (if provided by OSEP), OSEP will provide the Board with a Material Change 
Notice setting forth:  (i) a description of the Material Change and the circumstances giving rise to 
the Material Change; (ii) any Additional Works resulting therefrom; (iii) the costs anticipated to be 
incurred for such Additional Works; (iv)  the information required by Exhibit “F” attached hereto; 
and (v) whether the Material Change would result in a Material Change Adjustment and/or a 
Baseline Adjustment pursuant to Section 5.3 and, if so, the basis on which the Material Change 
Adjustment and/or the Baseline Adjustment is to be made.  

5.2.3 Additional Works.  Within fifteen (15) days of delivery of a Material Change 
Notice, the Board Services Period Representatives and the OSEP Services Period Representatives 
will meet to review the information set forth in the Material Change Notice.  In the event that the 
Material Change requires Additional Works, the costs of such work shall be the responsibility of 
the Board; provided, however, that if the Board does not receive appropriation of adequate funds 
by the Legislature to pay such costs, OSEP shall have no obligation to perform the Additional Work 
and the Thermal Services Requirements shall not be adjusted.  All Additional Works will be 
performed in accordance with ARTICLE 7 of the Lease, which obligations have been assumed by 
OSEP pursuant to the Sublease. 

5.2.4 Alternative Source.  Notwithstanding anything contained in this Agreement to 
the contrary, the Board may, at its option and in its sole discretion, elect to use methods other than 
the Covered Energy Assets (including proposed additions thereto) to cool  Future Campus 
Buildings and other UNO properties acquired or leased after the Effective Date (e.g., packaged 
rooftop HVAC units or a thermal production facility other than a Plant; provided, however, that 
such thermal production facility shall be owned by the Board) (“UNO Alternative Thermal Energy 
Source”); provided, that the foregoing will not in any way reduce the amount of, or delay the timing 
of, the Monthly Services Charge or the Termination Fee.  In the event the Board elects to implement 
a UNO Alternative Thermal Energy Source, the Board will be fully responsible for the design, 
construction, installation and maintenance of the UNO Alternative Thermal Energy Source, and, in 
such event, the Board will not be required to give OSEP notice of a Material Change or, if a Material 
Change Notice has been received by the Board, the Board will not be obligated to proceed with the 
Work outlined in the Material Change Notice, unless, the Board, in its sole discretion, elects to use 
OSEP to complete such Work.  In no event shall the Board utilize any UNO Alternative Thermal 
Energy Source to provide Thermal Energy to third parties. 
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5.2.5 Disputes.  Any disputes between the Parties regarding a Material Change or 
the consequences thereof, including the scope or cost of any Additional Work, will be resolved 
pursuant to Article 14 of the CEA. 

Section 5.3 Consequences of Material Changes Not Requiring Additional Works. 

5.3.1 Material Change Adjustments.  Regardless of whether a Material Change will 
require Additional Works, if OSEP determines that a Material Change is likely to result in greater 
or lower costs with respect to the performance of the Services, or if the Board notifies OSEP that 
it has determined the same, OSEP will attempt to quantify such cost changes and will notify the 
Board of its estimate and how OSEP proposes to pass along such cost increases or savings to the 
Board by way of a Material Change Adjustment within thirty (30) days after OSEP becomes aware 
of such Material Change. 

5.3.2 Resolution of Proposed Adjustments.  During the thirty (30) days after OSEP 
delivers its analysis of any Material Change Adjustment and any Baseline Adjustments in 
connection with a Material Change, the Parties will meet to attempt to arrive at an agreement as to 
the proposed Material Change Adjustment or Baseline Adjustment pursuant to the provisions of 
Section 5.2.4.  Any disputes regarding a proposed Material Change Adjustment or Baseline 
Adjustment will be resolved pursuant to Article 14 of the CEA. 

ARTICLE 6 
THERMAL SERVICES CHARGES 

From and after the Effective Date and throughout the Term, the Board will pay to OSEP monthly 
all Thermal Services Charges in accordance with the Thermal Services Rate Design attached as 
Exhibit “D”.  The Board acknowledges that the Off-taker Purchased Utility Cost Reimbursement will not 
reduce the monthly amount of the Thermal Services Charge, and instead will be due and payable from 
OSEP as set forth in a Thermal Services Invoice, calculated in accordance with Exhibit “D”.  An 
illustrative calculation of Thermal Services Charges for a hypothetical Billing Month is attached as 
Exhibit “E”. 

ARTICLE 7 
BILLING 

Section 7.1 Thermal Services Invoice. 

7.1.1 The Thermal Services performed by OSEP will be billed in advance, and the 
Thermal Services Invoice will be delivered no later than the first (1st) day of each Billing Month to 
the e-mail address for notice set forth in ARTICLE 14. 

7.1.2 The Parties acknowledge and agree that the Thermal Services Charges during 
each Service Year will be at least the aggregate amounts specified as such in Exhibit “D”, and may 
not be reduced or offset in any way during such Service Year, and will be prorated for any partial 
month periods.  The Parties further acknowledge and agree that the Thermal Services Charges may 
only be increased from the aggregate amounts specified as such in Exhibit “D” based on a Material 
Change. 
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Section 7.2 Payment. 

7.2.1 The Board, on behalf of UNO, will pay or cause to be paid the Thermal 
Services Charge no later than the tenth (10th) day following the first day of each calendar month by 
delivering immediately available funds to the Lockbox.  Payment of the Thermal Services Charge 
will not be conditioned upon the Board’s receipt of a Thermal Services Invoice or any other notice 
by OSEP, and the Board’s obligation to timely and fully pay the Thermal Services Charge will not 
be excused or affected as a result of OSEP’s failure to timely send the Board such invoices or 
notices. 

7.2.2 Within thirty (30) days of receipt or delivery of each Thermal Services Invoice, 
each of the Board, on behalf of UNO, and OSEP will pay or cause to be paid to the other Party any 
amounts in addition to the Thermal Services Charge specified in the applicable Thermal Services 
Invoice by delivering immediately available funds to the Lockbox (for amounts due OSEP) or to 
the Board, on behalf of UNO, (for amounts due the Board for Off-taker Purchased Utility Cost 
Reimbursement and any other amounts that may be owed by OSEP to the Board under this 
Agreement).  Any such other payments not timely paid will be deemed delinquent and subject to 
Section 7.6. 

Section 7.3 Appropriation.  The continuation of this Agreement is contingent upon the 
appropriation of funds by the Legislature to fulfill the Board’s obligations hereunder.  If, as determined by 
the Board, the Legislature fails to appropriate sufficient monies to provide for the continuation of this 
Agreement, the Board may terminate this Agreement on the last day of the fiscal year for which funds have 
been appropriated pursuant to Exhibit “D” of the Facilitation Agreement.  Such termination shall be 
without penalty or expense to the Board, except for payment of the Termination Fee pursuant to 
Exhibit “C” of the Facilitation Agreement.  The Board agrees that each budget proposed by the Board to 
the Louisiana Board of Regents during the Term will include funds necessary for the UNO Investment for 
the Project, and to use its best efforts to affect the necessary appropriations for funds necessary for the UNO 
Investment, but makes no representations, warranties or covenants, express or implied, that the Legislature 
will make such appropriations. 

Section 7.4 Lockbox.  Regardless of any inconsistent or contradictory payment instructions 
set forth in a Thermal Services Invoice or any other invoice or reimbursement request submitted by OSEP 
to the Board, payment of all Thermal Services Charges and such invoices and requests will be made by 
wire or ACH transfer of immediately available funds directly to the Lockbox, unless otherwise directed in 
writing by OSEP’s Financier.  The initial Lockbox instructions as of the Effective Date are set forth in the 
sample Thermal Services Invoice set forth on Exhibit “E” attached hereto.  Without limiting the generality 
of the foregoing, for each Billing Month, the Thermal Services Charge shall be paid by the Board, on behalf 
of UNO, on its due date, without offset or deduction, and regardless of whether a Thermal Services Invoice 
has been received by the Board, by wire or ACH transfer of immediately available funds directly to the 
Lockbox, or as otherwise directed in writing by OSEP’s Financier. 

Section 7.5 No Set-Off or Cessation of Payment. 

7.5.1 SUBJECT TO SECTION 7.3 AND EXCEPT AS SET FORTH IN 
SECTION 7.5.2, THE BOARD AGREES THAT FOR ALL PERIODS IT WILL PAY THE 
ENTIRE THERMAL SERVICES CHARGE, WHICH OBLIGATION WILL CONTINUE 
WITHOUT INTERRUPTION FOR THE TERM WITHOUT EXCEPTION AND THAT IT HAS 
AN ABSOLUTE AND UNCONDITIONAL OBLIGATION TO PAY THE ENTIRE THERMAL 
SERVICES CHARGE FOR EACH PERIOD IN ACCORDANCE WITH THE PROVISIONS OF 
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THIS AGREEMENT.  THE BOARD AGREES THAT IT IS NOT ENTITLED TO WITHHOLD, 
OFFSET, ABATE OR REDUCE ANY PAYMENT FOR THERMAL SERVICES IN AN 
AMOUNT LESS THAN THE THERMAL SERVICES CHARGE.  THE BOARD FURTHER 
AGREES THAT IT CONTINUES TO BE OBLIGATED TO PAY THE ENTIRE THERMAL 
SERVICES CHARGE NOTWITHSTANDING THAT, DURING THE TERM, THE BOARD 
ELECTS NOT TO HAVE OSEP PROVIDE ANY THERMAL SERVICES, REDUCES OR 
CEASES SOME OR ALL OF ITS OPERATIONS AT THE CAMPUS, THE CAMPUS SUFFERS 
OR INCURS DAMAGE OR CASUALTY OR DESTRUCTION OF ALL OR ANY PORTION 
OF THE CAMPUS BUILDINGS OR SUFFERS OR INCURS ANY OTHER MATTER OR 
INCIDENT, INCLUDING A LOSS OF AVAILABILITY, OR TAKES ANY ACTION 
AFFECTING SOME OR ALL OF ITS OPERATIONS.  PAYMENTS OF THE THERMAL 
SERVICES CHARGE IN THE AFOREMENTIONED CIRCUMSTANCES SHALL NOT BE 
DEEMED AN OVERPAYMENT FOR THE PURPOSES OF LA. R.S. 39:72(B).  THE BOARD 
SEPCIFICALLY WAIVES ANY RIGHT OF WITHHOLDING, SET-OFF, ABATEMENT OR 
REDUCTION (IN AN AMOUNT LESS THAN THE THERMAL SERVICES CHARGE) OR 
ANY OTHER DEFENSE AT LAW OR EQUITY TO ANY THERMAL SERVICES CHARGE 
DUE HEREUNDER, AND AGREES IT MUST PURSUE ITS REMEDIES AGAINST OSEP 
WITHOUT WITHHOLDING, SET-OFF, ABATEMENT OR REDUCTION IN AN AMOUNT 
LESS THAN THE THERMAL SERVICES CHARGE, INCLUDING ANY PURSUIT OF ANY 
REMEDIES FOR OSEP’S FAILURE TO PAY ANY DAMAGES OWED THE BOARD 
PURSUANT TO SECTION 8.5.  IT IS THE INTENTION OF THE PARTIES THAT AT LEAST 
THE THERMAL SERVICES CHARGE WILL CONTINUE TO BE PAYABLE IN ALL 
EVENTS IN THE MANNER AND AT THE TIMES SET FORTH IN THIS AGREEMENT. 

7.5.2 NOTWITHSTANDING SECTION 7.5.1, IN THE EVENT THE BOARD 
PAYS TO OSEP AN AMOUNT IN EXCESS OF THE THERMAL SERVICES CHARGE IN 
ANY MONTH OF A SERVICE YEAR, THE BOARD SHALL HAVE THE RIGHT TO OFFSET 
SUCH OVERPAYMENT AMOUNT, AND ONLY SUCH OVERPAYMENT AMOUNT, FROM 
A THERMAL SERVICES CHARGE IN A SUBSEQUENT MONTH PURSUANT TO 
LOUISIANA REVISED STATUTE 39:72(B). 

Section 7.6 Late Payments.  Late or delinquent Thermal Services Payments will accrue 
interest at the applicable rate of judicial interest, from the date on which they are deemed delinquent until 
fully paid. 

ARTICLE 8 
LOSS OF AVAILABILITY; STEP-IN RIGHTS; DAMAGES 

Section 8.1 Adjustment.  Except during and to the extent of a Loss of Availability, OSEP will 
provide Thermal Services on a continuous basis, consistent with the then-current Thermal Services 
Requirements regularly and without interruption twenty-four (24) hour per day, seven (7) days per week, 
365 (or 366) days per year, on the terms set forth in this Agreement. 

Section 8.2 Loss of Availability. 

8.2.1 An “Excused Loss of Availability” is a Loss of Availability that is directly 
caused by:  (i) a UNO Event of Default under a UNO Ancillary Agreement or any act or omission 
of the Board, UNO or a UNO Person that would constitute a UNO Event of Default with the passage 
of time and/or giving of notice; (ii) a Relief Event (such causation to be determined by OSEP in its 
good faith judgment); (iii) the fault or negligence of the Board, UNO or a UNO Person; 
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(iv) Thermal Services Requirements greater than Spare Capacity at N+1 Redundancy as indicated 
on Exhibit “C”; (v) a loss of or interruption in the provision of Utilities to the extent the Utilities 
not so provided cause or contribute to such Loss of Availability; (vi) an event of Force Majeure 
(and then subject to the provisions of Section 11.4); (vii) an Excused Pipe Malfunction; (viii) an 
Excused Interior Distribution System Malfunction with respect to a Campus Building; (ix) an 
Excused Covered Asset Malfunction; (xi)  an Excused Excluded Asset Malfunction; or (xi) a 
routine Maintenance Event.  Any other Loss of Availability will be deemed an “Unexcused Loss 
of Availability”. 

8.2.2 In the event of any Loss of Availability, OSEP will (i) provide immediate 
notice to the Board (unless the Board informs OSEP of such Loss of Availability) upon OSEP 
obtaining Knowledge thereof, and (ii) meet with a UNO Services Period Representative as soon as 
practicable, but in no event later than twenty-four (24) hours after the first occurrence of the Loss 
of Availability.  In the event of any Loss of Availability, OSEP will be obligated to undertake the 
steps provided in this Section 8.2, and in the event of an Excused Loss of Availability the Board 
shall be responsible for reimbursing OSEP for costs incurred pursuant to Section 8.2.3.  In the event 
of an Unexcused Loss of Availability, the Board may be entitled to Liquidated Damages and Step-
In Damages as provided in Section 8.5. 

8.2.3 In the event of any Loss of Availability, OSEP will use Commercially 
Reasonable Efforts to cure such Loss of Availability (through temporary or alternative means of 
supplying Thermal Services) within twenty-four (24) hours of obtaining Knowledge thereof; 
provided, however, that, in the case of an Excused Loss of Availability, OSEP will not be obligated 
to undertake such efforts if:  (i) after it has exercised Commercially Reasonable Efforts to obtain 
the necessary equipment to be able to provide Thermal Services through temporary or alternative 
means, OSEP determines it is impossible to continue to undertake such efforts; (ii) if it is unsafe to 
provide Thermal Services; or (iii) an event of Force Majeure renders it impractical to provide 
Thermal Services during such Loss of Availability.  The Board will additionally be liable to 
reimburse OSEP for costs for any direct expenses incurred to third parties by OSEP to supply 
Thermal Services temporarily or alternatively under this Section 8.2.3 associated with an Excused 
Loss of Availability (such as, by way of example, rental fees and expenses for equipment, and 
delivery fees and transportation costs charged by third parties).  The Board will reimburse OSEP 
for such additional costs within thirty (30) days of the Board’s receipt of the invoice related thereto, 
together with reasonable supporting documentation. 

Section 8.3 Step-In Rights.  The Board, on behalf of UNO, will have the right to exercise 
Step-In Rights under this Agreement at any time there is an Unexcused Loss of Availability at any Campus 
Building that has continued for at least four (4) hours; provided, that in no event may the Board exercise 
Step-In Rights at any time during an Excused Loss of Availability.  Before exercising Step-In Rights, the 
Board will provide Notice to OSEP and OSEP’s Financier specifying that the Board is exercising the Step-
In Rights, which will include (i) the specific Plant and Covered Assets that are the cause of the Loss of 
Availability at which the Board intends to exercise its rights hereunder, (ii) to the extent of the Board’s 
Knowledge, an explanation of the underlying cause of the Loss of Availability, (iii) any actions that the 
Board reasonably determines (based on the Knowledge then available to the Board) that OSEP should have 
taken but did not to resolve the Loss of Availability prior to the Board exercising the Step-In Rights, 
(iv) whether the Board has been able to determine if it is an Excused Loss of Availability or Unexcused 
Loss of Availability and (v) the Board’s Plan of Correction.  Such Notice may also specify that the Board 
directs OSEP to cause Johnson Controls, Inc. (“JCI”) to fulfill its Step-In Rights, including creating the 
Board’s Plan of Correction; provided, further, that the Board may at any time thereafter give notice to OSEP 
to remove JCI from fulfilling its Step-In Rights and the Board may exercise the Step-In Rights itself.  As 
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expeditiously as is feasible after provision of the Board’s Plan of Correction to OSEP and OSEP’s Financier 
(either by the Board or by JCI), taking into consideration the nature and extent of the Loss of Availability 
and whether an Emergency then exists, the Board and OSEP (and JCI if applicable) will use Commercially 
Reasonable Efforts to agree on the Board’s Plan of Correction and will keep OSEP’s Financier reasonably 
apprised of their efforts; provided, that it will not be a condition precedent to the Board’s or JCI’s exercise 
of the Step-In Rights that either OSEP or OSEP’s Financier will have agreed to the Board’s Plan of 
Correction.  For so long as it is exercising Step-In Rights, the Board will (or so long as JCI is exercising 
the Board’s Step-In Rights as provided herein, the Board will cause JCI to) use Commercially Reasonable 
Efforts to keep OSEP and OSEP’s Financier reasonably apprised of efforts implementing the Board’s Plan 
of Correction and status of resolution of the Loss of Availability. 

Section 8.4 Termination of Step-In Rights. 

8.4.1 By OSEP.  In the event the Board has exercised Step-In Rights and such Loss 
of Availability has continued beyond forty-eight (48) hours after the Board’s commencement of 
the Board’s Step-In Rights (either directly or through JCI), OSEP may seek to end Step-In Rights 
by delivering OSEP’s Plan of Correction.  As expeditiously as is feasible after receipt of OSEP’s 
Plan of Correction by the Board, taking into consideration the nature and extent of Loss of 
Availability, the Parties will use Commercially Reasonable Efforts to agree on OSEP’s Plan of 
Correction; provided, that OSEP may not terminate Step-In Rights and regain control of the specific 
Covered Assets unless and until the Board, in the exercise of its Commercially Reasonable Efforts, 
has approved OSEP’s Plan of Correction, which will be granted or withheld as soon as practicable 
by the Board, and if withheld will be accompanied by a reasonably detailed explanation for the 
reasons the Board’s approval is being withheld.  Thereafter, for so long as OSEP is diligently 
providing the Services described in the approved OSEP’s Plan of Correction, Step-In Rights will 
terminate with respect to the Loss of Availability that triggered the exercise of such Step-In Rights.  
For so long as it is pursuing a OSEP’s Plan of Correction pursuant to this Section 8.4.1, OSEP will 
keep the Board reasonably apprised of its efforts in implementing the OSEP’s Plan of Correction 
and status of resolution of the Loss of Availability. 

8.4.2 By Resolution of Unexcused Loss of Availability.  Within one (1) Business 
Day following resolution of a Loss of Availability by whatever means, the Parties will meet to 
discuss what caused and ultimately resolved such Loss of Availability.  At such meeting the Parties 
will further discuss termination of Step-In Rights for such Loss of Availability and transition of 
control over the Covered Assets subject to the terminated Step-In Rights back to OSEP, which will 
occur as soon as reasonably practicable; provided, that Liquidated Damages with respect to the 
subject Loss of Availability shall stop accruing from and after resolution of the Loss of Availability. 

Section 8.5 Damages. 

8.5.1 In the event of an Unexcused Loss of Availability that exceeds four (4) hours, 
OSEP shall be liable to the Board, on behalf of UNO, for Liquidated Damages for such Unexcused 
Loss of Availability as follows:  (i) longer than four (4) hours but less than or equal to twenty-four 
(24) hours, Liquidated Damages of $300 per hour; and (ii) longer than twenty-four (24) hours, 
Liquidated Damages of $500 per hour; provided, however, that in no event may Liquidated 
Damages for a single (A) Unexcused Loss of Availability exceed $30,000 and (B) Service Year 
exceed $90,000. 
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8.5.2 In addition to any Liquidated Damages that may be payable, in the event the 
Board exercises Step-In Right for an Unexcused Loss of Availability in accordance with the terms 
and conditions hereof, OSEP will be responsible for all Step-In Damages. 

8.5.3 OSEP will reimburse the Board for all Step-In Damages owed within thirty 
(30) days of OSEP’s receipt of the invoices related thereto.  OSEP will pay to the Board all 
Liquidated Damages owed within thirty (30) days of the cessation of the applicable Unexcused 
Loss of Availability. 

ARTICLE 9 
MORTGAGES 

The Board consents to OSEP’s grant of a mortgage, security interest, pledge or assignment to 
OSEP’s Financier in, to and under all rights of OSEP arising under the UNO Ancillary Agreements, 
including OSEP’s right to receive Thermal Services Payments hereunder and the Termination Fee under 
the UNO Ancillary Agreements, as well as the exclusive right during the Term to provide Thermal Services 
to the Campus Buildings pursuant to this Agreement. 

ARTICLE 10 
TERM AND TERMINATION 

Section 10.1 Term.  The term of this Agreement (the “Term”) will commence on the Effective 
Date and will continue in full force and effect until the expiration or sooner termination of the Adoption 
Agreement, in all cases in accordance with the terms and conditions thereof.  Notwithstanding the 
foregoing, termination of this Agreement prior to the Expiry Date will not in and of itself terminate the 
Lease or otherwise affect OSEP’s rights thereunder following OSEP’s assumption thereof from Foundation. 

Section 10.2 Reserved. 

Section 10.3 Reserved. 

Section 10.4 Reserved. 

Section 10.5 Effect of Termination.  No termination of this Agreement excuses either Party 
from any liability arising out of any default as provided in this Agreement that occurred prior to such 
termination. 

ARTICLE 11 
DEFAULT AND REMEDIES 

Section 11.1 Events of Default. 

11.1.1 By the Board.  Subject to Force Majeure as provided in Section 11.4, the 
occurrence of any of the following events shall constitute a UNO Event of Default: 

11.1.1.1   The Board fails to cure its breach of a non-monetary obligation under 
this Agreement within thirty (30) days after the Board receives notice from OSEP of the 
breach; provided, that if such breach cannot reasonably be cured during such 30-day period, 
the Board will be entitled to an additional 30-day period within which to cure its breach, 
so long as it will have begun to cure such breach within the initial 30-day period and is 
diligently pursuing such cure; 
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11.1.1.2   The Board fails to make any monetary payment due OSEP under this 
Agreement within thirty (30) days after the Board receives notice from OSEP of such 
payment being past due. 

For purposes of this Agreement, a UNO Event of Default described in Section 11.1.1.2 will be deemed to 
constitute an “UNO Event of Major Default.” 

11.1.2 By OSEP.  Subject to Force Majeure as provided in Section 11.4, the 
occurrence of any of the following events shall constitute a OSEP Event of Default: 

11.1.2.1   OSEP fails to cure its breach of a non-monetary obligation under this 
Agreement (other than an Unexcused Loss of Availability that lasts for more than forty 
eight (48) hours during a Service Year) within thirty (30) days after OSEP receives notice 
from the Board of the breach; provided, that if such breach cannot reasonably be cured 
during such 30-day period, OSEP will be entitled to an additional 30-day period within 
which to cure its breach, so long as it will have begun to cure such breach within the initial 
30-day period and is diligently pursuing such cure; 

11.1.2.2   OSEP fails to make any monetary payment due the Board under this 
Agreement within thirty (30) days after OSEP receives notice from the Board of such 
payment being past due; or 

11.1.2.3   there shall occur more than five (5) Unexcused Losses of Availability, 
each of a duration greater than greater than four (4) hours, during any single Service Year. 

For purposes of this Agreement, a OSEP Event of Default described in Sections 11.1.2.2 and 11.1.2.3 will 
be deemed to constitute a “OSEP Event of Major Default.” 

Section 11.2 Remedies. 

11.2.1 For the Board.  Upon the occurrence of a OSEP Event of Default, the Board, 
on behalf of UNO, may: (i) seek specific performance of OSEP’s obligations under this Agreement; 
and/or (ii) seek any other remedy available to the Board in law, including injunctive relief, but 
excluding termination.  Upon the occurrence of a OSEP Event of Major Default, the Board may 
terminate all of the UNO Ancillary Agreements in accordance with the Facilitation Agreement. 

11.2.2 For OSEP.  Upon the occurrence of a UNO Event of Default, OSEP may 
pursue any remedy at law, equity or as provided for under this Agreement, including claims for 
damages, but excluding termination.  In addition to the foregoing, upon the occurrence and 
continuation of a UNO Event of Major Default, OSEP may terminate all of the UNO Ancillary 
Agreements in accordance with the Facilitation Agreement. 

Section 11.3 Delay or Omission; Waiver.  No delay or omission in the exercise of any right or 
remedy accruing to any Party upon any breach of this Agreement by the other Party shall impair such right 
or remedy or be construed as a waiver of any breach theretofore or thereafter occurring.  No provision of 
this Agreement will be considered waived unless the waiver is in writing and signed by an authorized 
representative of the Party granting the waiver.  The waiver of any condition or the breach of any term, 
covenant, or condition herein or therein contained shall not be deemed to be a waiver of any other condition 
or of any subsequent breach of the same or any other term, covenant or condition herein or therein 
contained. 
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Section 11.4 Force Majeure. 

11.4.1 Subject to the provisions of Section 11.4.2, to the extent a Party is prevented 
by an event of Force Majeure from carrying out any of its obligations under this Agreement and 
such Party gives notice and details of the event of Force Majeure and the obligations it is prevented 
from performing to the other Party as soon as practicable (and in any event within five (5) days 
after such event of Force Majeure first prevents performance by that Party), then the Party seeking 
relief will be temporarily excused during the continuance of the Force Majeure event from the 
performance of such of its obligations under this Agreement as are affected by the event of Force 
Majeure; provided, however, that no event of Force Majeure will excuse the monetary obligations 
of the Parties. 

11.4.2 The Party affected by the event of Force Majeure will use Commercially 
Reasonable Efforts to eliminate or avoid the effects thereof and resume performing those 
obligations for which it was excused pursuant to Section 11.4.1. 

ARTICLE 12 
REPRESENTATIVES 

Within five (5) Business Days of the Effective Date, OSEP shall appoint three (3) OSEP Services 
Period Representatives and the Board shall appoint three (3) UNO Services Period Representatives (who 
shall be the same individuals selected as Lessor Services Period Representatives pursuant to the Lease), 
each of whom will be authorized to act as a designated contact person for matters concerning this 
Agreement; provided, however, that  throughout the Term, the Party’s representatives may have different 
levels of authority to act on behalf of the appointing Party.  A Party will be bound by the written 
communications from its representative to the other Party.  In addition, in cooperation with OSEP, the 
Board will designate which UNO Representatives (but in any event at least one (1)) will be available 
twenty-four (24) hours per day, seven (7) days per week and the means by which such representatives may 
be contacted at all times.  These particular UNO Services Representatives are to be notified by OSEP at 
any time that OSEP has Knowledge of an Emergency.  A Party may remove and replace a representative 
upon providing the other Party with Notice.  The Parties will be entitled to rely on the genuineness of such 
Notice from the other Party. 

ARTICLE 13 
ASSIGNMENT 

OSEP will not assign or otherwise transfer its rights or obligations under this Agreement except in 
accordance with the provisions of ARTICLE 9 of the CEA.  the Board shall not assign or otherwise transfer 
its rights or obligations under this Agreement under any circumstances. 

ARTICLE 14 
NOTICES 

All notices or communications related to this Agreement will be provided pursuant to Section 10 
of the Facilitation Agreement; provided, however, that delivery of the Thermal Services Invoice will be in 
writing and e-mailed to the Board at the following address (or such other e-mail address as the Board may 
request in accordance with the provisions of Section 10 of the Facilitation Agreement):  [●]. 
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ARTICLE 15 
MISCELLANEOUS 

Section 15.1 Entire Agreement, Amendments; Binding Effect.  This Agreement, together 
with the CEA and the other UNO Ancillary Agreements, constitute the Parties’ entire agreement with 
respect to the subject matter hereof and supersedes all prior oral or written agreements and understandings 
between the Parties relating to the subject matter hereof and supersedes all prior oral or written agreements 
and understandings between the Parties relating to the subject matter hereof.  Except as otherwise provided 
in this Agreement, no amendment, supplement or modification of this Agreement will be binding upon any 
Party unless executed in writing by such Party. 

Section 15.2 Governing Law.  This Agreement and all Exhibits to this Agreement, and all 
matters arising out of or relating to them shall be construed in accordance with and governed by the laws 
of the State of Louisiana.  Any action for injunctive relief, damages, or any other purpose other than those 
set forth in Article 14 of the CEA shall be brought in the Nineteenth Judicial District Court in Baton Rouge, 
Louisiana. 

Section 15.3 Inurement.  This Agreement will be binding upon and inure to the benefit of the 
Parties and their respective heirs, successors and permitted assigns. 

Section 15.4 Relationship of Parties.  Nothing in this Agreement will be deemed to constitute 
any Party a partner, agent or legal representative of any other Party or to create a joint venture, partnership, 
agency or any relationship between the Parties.  The Parties’ respective obligations are individual and not 
collective in nature. 

Section 15.5 Severability.  Upon a determination that any term of this Agreement is invalid, 
illegal or unenforceable, the Parties will negotiate in good faith to modify this Agreement to affect the 
original intent of the Parties as closely as possible in order that the transactions contemplated by the UNO 
Ancillary Agreements are consummated as originally contemplated to the greatest extent possible. 

Section 15.6 Survival.  Expiration or termination of this Agreement for any reason will not 
relieve the Parties of any obligation accrued or accruing prior to such expiration or termination, all of which 
will survive the expiration or termination of the Agreement. 

Section 15.7 Successors and Assigns.  This Agreement shall be binding on and will inure to 
the benefit of the Parties to this Agreement and their respective successors and assigns. 

Section 15.8 Counterparts.  This Agreement may be executed in counterparts, each of which 
will be deemed an original and all of which will constitute one agreement.  The signatures of any Party to 
a counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  Digital 
signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, e-mail 
or other electronic means will be binding and considered folly effective as if they were authentic original 
signatures. 

Section 15.9 No Personal Liability.  Except to the extent provided by law, no covenant or 
agreement contained in this Agreement shall be deemed to be the covenant or agreement of any official, 
officer, agent or employee of any Party hereto in his individual capacity, and neither the officers of any 
Party hereto nor any official or agent executing this Agreement shall be liable personally with respect to 
this Agreement or be subject to any personal liability or accountability by reason of the execution and 
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delivery of this Agreement.  However, any Person may be held personally liable for such Person’s 
individual fraudulent acts. 

Section 15.10 Estoppel Certification.  Any Party shall, without charge, at any time and from 
time to time hereafter within sixty (60) days after written request of another Party (such request to specify 
this Agreement and Section), certify by written instrument duly executed and acknowledged to any Person 
or entity specified in such request: (a) as to whether this Agreement has been supplemented or amended, 
and if so, the substance and manner of such supplement or amendment; (b) as to the validity and force and 
effect of this Agreement, in accordance with its tenor as then constituted; (c) as to the existence of any 
default thereunder by such Party or, to such Party’s Knowledge, the other Party; (d) as to the existence of 
any offsets, counterclaims or defenses thereto on the part of such other Party for which such Party has 
Knowledge; (e) as to the commencement and expiration dates of the Term; and (f) as to any other matters 
as may reasonably be so requested.  Any such certificate may be relied upon by the requesting Party and 
any other Person, firm or corporation to whom the same may be exhibited or delivered, and the contents of 
such certificate shall be binding on the Party executing same.  Any estoppel certification delivered pursuant 
to this Section 15.10 shall only speak as to the facts contained in such certification and shall not be deemed 
to constitute an amendment or modification to this Agreement. 

Section 15.11 Confidential Proprietary or Trade Secret Information.  All records containing 
proprietary or trade secret information which OSEP intends to be maintained by the Board and/or UNO as 
confidential pursuant to La. R.S. 44:3.2 shall be submitted with a cover sheet that provides in bold type 
“DOCUMENT CONTAINS CONFIDENTIAL PROPRIETARY OR TRADE SECRET 
INFORMATION”, and with each instance of information which OSEP believes to be proprietary or trade 
secret information clearly marked. 

Section 15.12 No Authorship Presumption.  Each of the Parties has had an opportunity to 
obtain legal advice and negotiate the language of this Agreement.  No presumption shall arise or adverse 
inference be drawn by virtue of authorship, and each Party hereby waives the benefit of any rule of law that 
might otherwise be applicable in connection with the interpretation of this Agreement, including but not 
limited to any rule of law to the effect that any provision of this Agreement shall be interpreted or construed 
against the Party whose counsel drafted that provision. 

Section 15.13 Further Assurances.  From time to time, and at any time, at and after the Effective 
Date, each Party will execute, acknowledge and deliver such documents and assurances, reasonably 
requested by any other Party (in such form reasonably acceptable to the requested Party) and will take any 
other action consistent with the terms of any Contract Document that may be reasonably requested by a 
Party for the purpose of effecting or confirming any of the transactions contemplated hereby or thereby. 

[SIGNATURE PAGE FOLLOWS.] 
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IN WITNESS WHEREOF, this Thermal Services Agreement has been signed in four originals by 
the undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on 
the dates indicated below. 

WITNESSES: 

 

      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

THE BOARD OF SUPERVISORS FOR THE 
UNIVERSITY OF LOUISIANA SYSTEM 

 

By:        

Name:        

Title:        

 

Dated: [●], 2022 
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IN WITNESS WHEREOF, this Thermal Services Agreement has been signed in four originals by 
the undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on 
the dates indicated below. 

WITNESSES: 

 

      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

ORLEANS SUSTAINABLE ENERGY PARTNERS, 
LLC 

 

By:         
 
Name:  Melissa Samuel 

Title:  Secretary 

 

Dated:  [●], 2022 
  

 

 



Draft 10/5/22 
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LEASE AGREEMENT 

 

BY AND BETWEEN 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA SYSTEM,  
ACTING ON BEHALF OF THE UNIVERSITY OF NEW ORLEANS  

 

 

AND 

 

 

[●] 

 

 

 

 

 

 

 

 

[●], 2022 
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LEASE AGREEMENT 

STATE OF LOUISIANA 

PARISH OF ORLEANS 

This Lease Agreement (“Lease”) is made and entered into on this [●] day of [●], 2022 (the 
“Effective Date”), by and between: 

THE BOARD OF SUPERVISORS FOR THE UNIVERSITY OF LOUISIANA 
SYSTEM, a public constitutional corporation organized and existing under the laws of 
the State of Louisiana, acting on behalf of the University of New Orleans (“Lessor”), 
appearing herein through Dr. John Nicklow, the President of The University of New 
Orleans, duly authorized and empowered Board Representative of the Lessor; 

and 

[●] (“Lessee”), a Louisiana [●] and wholly-owned subsidiary of the University of New 
Orleans Research and Technology Foundation, appearing herein through [●], its [●], duly 
authorized and empowered by Lessee; 

(Lessor and Lessee are collectively referred to as the “Parties” and singularly referred to 
as a “Party”). 

RECITALS 

WHEREAS, the State and LA Energy Partners, LLC, a Delaware limited liability company  
(“LAEP”), have entered into a Cooperative Endeavor Agreement dated September 27, 2019 (the “CEA”), 
which establishes a framework pursuant to which the State and other State Entities, on the one hand, and 
LAEP, on the other hand, may collaborate on the lease or concession of facilities owned or controlled by 
the State or State Entities for the provision of Work and Services by LAEP, directly or indirectly through 
Project SPEs; 

WHEREAS, the Lessor is a public constitutional corporation organized and existing under the 
laws of the State and constituting a State Entity as such term is used and defined in the CEA, and the 
University of New Orleans (“UNO”) is a higher education institution under the supervision and control of 
the Lessor;; 

WHEREAS, Lessor owns the Plants from which it currently supplies chilled water, steam and/or 
heating water for cooling, conditioning and heating to the Campus Buildings; 

WHEREAS, pursuant to the Adoption Agreement and ARTICLE 6 of the CEA, Lessor has 
determined to opt-in to the CEA with respect to the Plants and the Campus Buildings for the purpose of 
the Project; 

WHEREAS, Orleans Sustainable Energy Partners, LLC, a Delaware limited liability company 
(“OSEP”), is an Affiliate of LAEP formed for the sole purpose of serving as the Project SPE for the 
Project; 

WHEREAS, Lessee is a Louisiana [●] and wholly-owned subsidiary of the University of New 
Orleans Research and Technology Foundation, which such parent entity was formed exclusively to 
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promote, assist and benefit the mission of UNO, and whose mission includes, but is not limited to, 
holding and conveying real estate or other property necessary for or in furtherance of UNO’s instruction, 
research and public service missions; 

WHEREAS, in furtherance of the Project, Lessor will lease to Lessee, for a term of thirty (30) 
years from the Effective Date, the Plants and, subject to Section 2.1.c. of this Lease, portions of the 
Thermal Services Distribution System, and Lessor will grant to Lessee the exclusive right to utilize those 
assets and properties pursuant hereto; 

WHEREAS, simultaneously herewith, Lessee will sublease to OSEP, on a back-to-back basis 
with this Lease, the Leased Property so that OSEP will assume all of Lessee’s obligations hereunder and 
utilize the Leased Property to provide Thermal Services to the Campus Buildings and Third Party Off-
takers pursuant to the Thermal Services Agreement; 

WHEREAS, the terms and conditions of this Lease have been negotiated between the Parties and 
Lessor is authorized to enter into this Lease pursuant to the CEA and applicable State law; and 

WHEREAS, the Parties have determined that the UNO Ancillary Agreements will result in 
increased revenue, direct budget savings and improved operations and efficiencies for Lessor by, among 
other things, lowering Lessor’s cost to provide Utilities to the Plants and the Campus Buildings. 

NOW THEREFORE, in consideration of the mutual covenants and conditions set forth below, 
the Parties, each intending to be legally bound, hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

Section 1.1 Defined Terms.  Capitalized terms used in this Lease but not otherwise defined 
herein have the meanings ascribed to them in Exhibits “A” of the Facilitation Agreement and the CEA; 
provided, that any terms defined in Exhibit “A” of the Facilitation Agreement that conflict with the 
definition provided in Exhibit “A” of the CEA shall have the meanings provided in Exhibit “A” of the 
Facilitation Agreement.  Defined terms will be given their common and ordinary meanings when they 
appear uncapitalized in the text.  Undefined terms will be given their common and ordinary meanings 
pursuant to custom and industry parlance.  Notwithstanding the foregoing, any terms defined in this Lease 
that conflict with the definition provided in Exhibit “A” of the Facilitation Agreement or the CEA shall 
have the meanings provided herein. 

Section 1.2 Adoption and Conflicts.  The terms and conditions of the CEA, the Adoption 
Agreement and the Facilitation Agreement are adopted as if otherwise set forth herein.  To the extent any 
part of this Lease and the CEA, the Adoption Agreement or the Facilitation Agreement conflict, the terms 
of this Lease shall govern. 

Section 1.3 Exhibits.  The Exhibits attached hereto are hereby included and made part of this 
Lease. 
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ARTICLE 2 
LEASE 

Section 2.1 Lease. 

a. Subject to the terms, obligations and conditions of this Lease, the CEA, the 
Adoption Agreement and the Facilitation Agreement and in exchange for the consideration described in 
Section 4.1 of this Lease and other good and valuable consideration, Lessor hereby leases to Lessee, 
commencing on the Effective Date and continuing for the remainder of the Term of this Lease, (i) the 
Plants and all rights belonging or appertaining to the applicable Plant Premises (the Plants and the Plant 
Premises are described on Exhibit “A” attached hereto, and specifically excludes the land upon which the 
Plants sit to which Lessee’s rights shall be governed by the Servitude), and (ii) all assets, properties and 
equipment located at, on or within the Plant Premises (including the Thermal Services Distribution 
Systems up to the Points of Demarcation, but excluding the Non-Leased Assets) (the “Plant Assets”) 
(clauses (i) and (ii) collectively, the “Leased Property”).  The “Non-Leased Assets” are those assets, 
properties and equipment located within the Plants specifically listed and identified on Exhibit “A.” 

b. Lessee shall have the exclusive right during the Term of this Lease to:  
(i) occupy, use, operate, manage, administer and, solely with respect to Leased Property that are Covered 
Assets, maintain the Leased Property; (ii) subject to Article 7, design, construct, install and finance any 
Future Plant Improvements that Lessee deems necessary or beneficial in furtherance of providing 
Thermal Services to the Campus Buildings or Third Party Off-takers (in which event such Future Plant 
Improvements will constitute either Covered Energy Assets or Covered Non-Energy Assets upon 
installation); (iii) provide Thermal Services to the Campus Buildings pursuant to the terms and conditions 
of the Thermal Services Agreement; and (iv) utilize the Covered Energy Assets to provide Thermal 
Services to any Third Party Off-takers; provided, however, that Lessor acknowledges and agrees that 
Lessee shall sublease and assign all such rights to OSEP, and OSEP shall assume from Lessee all such 
obligations (other than Lessee’s obligations under Section 4.1.a. hereof), pursuant to the Sublease. 

c. The Thermal Services Distribution Systems that constitute Leased Property will 
be the portion thereof from the Plants to the Points of Demarcation.  Responsibility for any repairs, 
rebuild or replacement of the Thermal Services Distribution Systems shall be allocated between the 
Parties as follows:  (i) Lessee shall be responsible for all such costs to that portion of the Thermal 
Services Distribution Systems constituting Leased Property; and (ii) Lessor shall be responsible for all 
such other costs.  As of the Effective Date, the Points of Demarcation are located five feet (5’) from the 
exterior walls of the Plants, as illustrated on Exhibit “A” to the Thermal Services Agreement.  In the 
event pursuant to the Sublease OSEP desires to construct and install a Third Party Distribution System 
from any Plant and elects to install and connect such Third Party Distribution System into the Thermal 
Services Distribution System at a point before the Thermal Services Distribution System first enters a 
Campus Building, (i) the point at which the Third Party Distribution System ties into the Thermal 
Services Distribution System will be deemed the new Point of Demarcation for that piping, and 
Exhibit “A” to the Thermal Services Agreement will automatically be amended and modified 
accordingly without any further action by the Parties or OSEP, and (ii) the portion of the Thermal 
Services Distribution System comprising the Leased Property will be extended to such new Point of 
Demarcation. 

Section 2.2 Ownership and Title. 

a. Subject to the terms and conditions of this Lease, the other UNO Ancillary 
Agreements and the CEA, throughout the Term of this Lease:  (i) Lessor will have legal title to all of the 
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Existing Covered Assets located on or within the Plants (“Existing Plant Assets”); (ii) pursuant to the 
Sublease, OSEP or OSEP’s Trustee will have legal title to any Future Equipment installed or located on 
or within the Plants (as part of the Plant Improvements or Future Plant Improvements); and (iii) Lessee 
will have (and pursuant to the Sublease will assign to OSEP) the sole and exclusive use of all Plant Assets 
during the Term of this Lease. 

b. In furtherance of Section 2.2.a.(ii), pursuant to Louisiana Revised Statute 10:9-
334, Lessor hereby (i) acknowledges the Future Equipment will be installed in the Plants and classified as 
“fixtures” as defined and provided by Louisiana Revised Statutes 10:9-102(a)(41) and 10:9-334, 
(ii) disclaims any interest in the Future Equipment (subject to reversionary rights at expiration or earlier 
termination (and then subject to Lessor’s and Lessee’s payment of the Termination Fee pursuant to 
Exhibit “C” of the Facilitation Agreement) of the Term), (iii) acknowledges OSEP or OSEP’s Trustee 
shall be the owner of the Future Equipment, (iv) consents to OSEP or OSEP’s Trustee granting security 
interests in the Future Equipment, including to OSEP’s Financier, and (v) acknowledges that prior to the 
installation of any Future Equipment in any Plant, OSEP will perfect a fixture filing and UCC-1 in the 
mortgage records of Orleans Parish evidencing any security interests granted by OSEP or OSEP’s Trustee 
in the Future Equipment. 

c. Notwithstanding the foregoing, it is the intention of the Parties that for Federal 
income tax purposes only, possession and all of the benefits of ownership with respect to all Existing 
Plant Assets is hereby conveyed to Lessee (and pursuant to the Sublease will be conveyed to OSEP) for 
the Term of this Lease and the Sublease, respectively, and the Parties agree to cooperate and sign 
additional documents to affect this intent (including as may reasonably be requested by OSEP); provided, 
however, that neither Party makes any representation or warranty regarding the Federal income tax 
treatment for the Project, and in no event will a Party have any liability to the other Party or OSEP with 
respect to any Federal income taxes payable by a Party or OSEP arising from the Project.  For property, 
ad valorem and any other similar taxes, title to the Existing Plant Assets will remain with Lessor. 

ARTICLE 3 
TERM AND TERMINATION 

Section 3.1 Term.  The term of this Lease (the “Term”) will commence on the Effective 
Date and will continue in full force and effect until the expiration or sooner termination of the Facilitation 
Agreement, in all cases in accordance with the terms and conditions thereof.  In the event Lessor attempts 
to terminate the Facilitation Agreement but the entire Termination Fee due as a result thereof pursuant to 
Exhibit “C” to the Facilitation Agreement is not paid to OSEP, then notwithstanding such attempted 
termination, if OSEP elects to maintain the Lease pursuant to Section 1.4.b. of Exhibit “D” to the 
Facilitation Agreement (and the Servitude pursuant to the terms thereof), then the Term of this Lease shall 
continue and this Lease shall remain in full force and effect until the earlier of the Expiry Date or upon 
OSEP’s written notification pursuant to Section 1.4.b. of Exhibit “D” to the Facilitation Agreement, and 
for so long as this Lease shall remain in full force and effect neither Lessee nor OSEP shall have any 
further obligation to provide Lessor any of the consideration described in Section 4.1 (nor shall OSEP 
have any further obligation to provide Thermal Services to the Campus Buildings under the Thermal 
Services Agreement or otherwise); provided, that if OSEP elects pursuant to Section 1.4.b. of 
Exhibit “D” to the Facilitation Agreement to cause Lessee to assign this Lease and the Sublease to a 
Successor Nonprofit so that such Successor Nonprofit shall become the Lessee hereunder and sublessor 
under the Sublease, each of Lessor and Lessee shall execute and deliver to OSEP and Successor 
Nonprofit all such agreements and documents as may reasonably be requested by OSEP or Successor 
Nonprofit to effectuate such assignment. 
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Section 3.2 Reserved. 

Section 3.3 Reserved. 

Section 3.4 Reserved. 

Section 3.5 Effect of Termination. 

a. At the end of the Term of this Lease, upon payment of the applicable 
Termination Fee, if any, title, possession and use of the Plants (including the Plant Assets, the Plant 
Improvements and any Future Plant Improvements constructed during the Term) will revert to Lessor, 
free and clear of any interest of Lessee, OSEP, OSEP’s Trustee or OSEP’s Financier or any other claim or 
lien arising by or through Lessee or OSEP. 

b. Notwithstanding Section 3.5.a. hereof, if this Lease is terminated along with the 
other UNO Ancillary Agreements (or if Lessor attempts to so terminate as described in Section 3.1 
hereof), and the entire Termination Fee payable in connection therewith is not paid, Lessor will cooperate 
with OSEP and grant OSEP or OSEP’s Trustee (as applicable) and their agents and representatives 
reasonable access (which may be outside normal business hours and include non-Business Days) to the 
Plant Premises and the Campus Buildings for the purpose of repossessing and removing the Future 
Equipment, and Lessor acknowledges and agrees that neither OSEP nor OSEP’s Trustee shall have any 
obligation to replace any Future Equipment so removed, but OSEP will repair any damage caused by 
OSEP, OSEP’s Trustee or their agents or representatives in the process of such removal. 

c. No termination of this Lease excuses either Party from any liability arising out of 
any default as provided in this Lease that occurred prior to such termination. 

ARTICLE 4 
CONSIDERATION 

Section 4.1 Consideration.  The consideration by Lessee for this Lease is: 

a. $1.00 payable on the Commercial Operations Date and each anniversary thereof 
during the Term; 

b. Reserved; 

c. the design, construction and installation of Future Plant Improvements pursuant 
to ARTICLE 7 deemed necessary or beneficial in furtherance of providing Thermal Services to the 
Campus Buildings and Third Party Off-takers; and 

d. the Operation and Maintenance Services pursuant to ARTICLE 8, as described 
on Exhibit “D” attached hereto. 

The Parties acknowledge and agree that the obligations of Lessee provided in this Section 4.1 will be 
performed or satisfied by OSEP pursuant to the Sublease, and in consideration thereof OSEP will have all 
of the rights, preferences and privileges of Lessee under this Lease pursuant to the Sublease. 

Section 4.2 Reserved. 
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ARTICLE 5 
USE OF LEASED PROPERTY 

The Leased Property shall be used to provide Thermal Services to the Campus Buildings and 
Third Party Off-takers; provided, however, that if Lessor attempts to terminate this Lease but the entire 
Termination Fee due and payable therefrom is not paid and if OSEP elects to keep this Lease in full force 
and effect pursuant to Section 1.4.b. of Exhibit “D” to the Facilitation Agreement, OSEP (under the 
Sublease) may use the Leased Property for any lawful purpose. 

ARTICLE 6 
ENVIRONMENTAL MATTERS 

Section 6.1 Condition Reports.  Lessor has delivered to Lessee all studies, reports, surveys, 
analysis and/or plans and specifications in its possession, custody or control related to the Plant Premises, 
including:  (i) environmental reports; (ii) soil reports; and (iii) existing surveys, but Lessor makes no 
representations or warranties as to the accuracy, completeness or reliability of any of the aforementioned 
items or otherwise with respect to any Hazardous Materials, Environmental Conditions or other 
Concealed Conditions at the Plant Premises.  Lessor has further disclosed to Lessee any information 
Lessor has Knowledge of pertaining to Hazardous Materials, Environmental Conditions or other 
Concealed Conditions at the Plant Premises that may reasonably be expected to affect Lessee’ or OSEP’s 
ability to perform the Plant Improvements or any Future Plant Improvements, provide Thermal Services 
to the Campus Buildings and Third Party Off-takers or otherwise operate the Plant Assets. 

Section 6.2 Remediation.  Lessee will promptly notify Lessor if it or OSEP discovers any 
Hazardous Materials, Environmental Conditions or Concealed Conditions at the Campus.  In the event 
any Hazardous Materials, Environmental Conditions or Concealed Conditions are discovered at the Plant 
Premises that prevent, prohibit or adversely affect Lessee’s ability to perform any Plant Improvements or 
Future Plant Improvements (or OSEP’s ability to do so under the Sublease), or OSEP’s ability to provide 
Thermal Services to the Campus Buildings and Third Party Off-takers or otherwise operate the Plant 
Assets, unless Lessee is responsible therefor pursuant to Section 6.4 hereof or OSEP is responsible 
therefor pursuant to the Sublease, Lessor will remediate at its sole expense any conditions related to 
Hazardous Materials, Environmental Conditions or Concealed Conditions within sixty (60) days of 
Lessor obtaining Knowledge thereof, but only to the extent necessary to comply with all Applicable Legal 
Requirements or so that OSEP may provide Thermal Services to the Campus Buildings and Third Party 
Off-takers or otherwise operate the Plant Assets. 

Section 6.3 Excluded Environmental Conditions.  Notwithstanding anything in this Lease 
and/or any other UNO Ancillary Agreement, Lessor acknowledges that neither Lessee, any Foundation 
Person, OSEP or OSEP Person will have any responsibility, whatsoever, now and in the future for any 
Excluded Environmental Conditions. 

Section 6.4 Lessee Responsibility.  Lessee will be responsible for all Hazardous Materials 
Lessee or any Foundation Person introduces onto, or any Environmental Conditions it creates at, on or 
under the Plant Premises. 

Section 6.5 Due Diligence; “AS IS” Condition.  Lessor has provided Lessee with 
reasonable access to the Leased Property to perform due diligence and determine the condition thereof 
(for their operational functionality and working conditions).  Lessee accepts the Leased Property “AS IS, 
WHERE IS”, without representation or warranty, expressed or in writing, in fact or in law, oral or written, 
by Lessor.  Lessee, to the extent allowed by law and except as expressly provided herein, hereby assumes 
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and agrees to accept all risk and responsibility for any and all defects, infirmities, and conditions in the 
Leased Property other than any Concealed Conditions. 

ARTICLE 7 
IMPROVEMENTS AND ADDITIONAL WORKS 

Section 7.1 Demolition.  Lessee shall have the right, subject to the written approval of 
Lessor and Applicable Legal Requirements (including any rules and regulations of the Division of 
Administration), which shall not be unreasonably withheld, at Lessee’s expense, to demolish and remove 
any and all existing improvements and other constructions within the Plants to the extent that such 
demolition does not disrupt the provision of Thermal Services to the Campus Buildings.  Lessee shall be 
solely responsible for all costs associated with any such demolitions. 

Section 7.2 Reserved. 

Section 7.3 Plant Improvements; Future Plant Improvements. 

a. Lessee will cause to be performed, and is responsible for the financing and 
payment of, the design, construction and installation of the Plant Improvements described in Exhibit “B” 
attached hereto, as elective tenant improvements.  The Parties shall implement a mutually acceptable 
design development and procurement process for the Plant Improvements, subject to additions and 
deductions for changes as provided herein.  As part of the process, Lessee will cause to be delivered to 
Lessor design documents sufficient to establish the size, quality, and character of the Plant Improvements 
consistent with the Scope of Work set forth in Exhibit “B”.  It is the intent of the Parties that the final 
design documents will reflect collaboration between the Parties, but Lessor acknowledges and agrees that 
Lessee (and ultimately OSEP pursuant to the Sublease) will have ultimate responsibility for the Plant 
Improvements to be performed in accordance therewith due to the fact that such Work will be critical to 
OSEP’s obligation to achieve an annual Net Public Benefit and an Annual Operating Budget Savings 
under the UNO Ancillary Agreements; provided, however, that Lessor shall have the right to reject any 
aspect of the proposed final design documents that would reasonably be expected to have a material 
adverse effect on any portion of the Campus (other than the Plants) and in such event Lessee shall cause 
OSEP to propose alternate final design documents.  Any dispute related to the design development and 
procurement process, or costs therefor, shall be resolved in accordance with Article 14 of the CEA; 
provided, that Lessee may commence the Plant Improvements pending resolution of the disputes at its 
sole risk subject to such final resolution. 

b. Throughout the Term of this Lease, Lessee shall have the right to develop and 
construct Future Plant Improvements at the Leased Property subject to the terms and conditions of this 
Article 7.  Lessee shall provide Notice to Lessor of the desire to build Future Plant Improvements which 
Notice shall include (i) a detailed description of the proposed Future Plant Improvements, (ii) the 
estimated cost of the Future Plant Improvements, (iii) whether the Future Plant Improvements are 
necessary or beneficial for the provision of Thermal Services to the Campus Buildings or similar service 
to Third Party Off-takers, and (iv) if the Future Plant Improvements will constitute Covered Energy 
Assets, Covered Non-Energy Assets or Excluded Assets.  Lessor shall have thirty (30) days to provide 
comments or make objections to the Future Plant Improvements or whether they constitute Covered 
Energy Assets, Covered Non-Energy Assets or Excluded Assets; provided, however, that Lessor shall 
have the right to request an extension of the review period if a reasonable analysis of the Future Plant 
Improvements by Lessor requires a longer period.  Lessee will, and will cause OSEP to, take all 
comments and suggestions into account before undertaking the development and construction of any 
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Future Plant Improvement.  Any Future Plant Improvements not caused by a Material Change or not 
constituting Ordinary Renewal Work will be at the sole cost and expense of Lessee. 

Section 7.4 Additional Works.  In the event a Material Change under the Thermal Services 
Agreement requires Additional Work, Lessee will cause to be performed, at Lessor’s sole cost and 
expense, the design, construction and installation of all such Additional Works.  The scope of work and 
costs for any Additional Works shall be determined in accordance with Section 5.2 of the Thermal 
Services Agreement.  Lessor shall pay to OSEP the costs for such Additional Works within thirty (30) 
days of Lessor’s receipt of such invoices. 

Section 7.5 Design and Construction Standards.  All Future Plant Improvements and 
Additional Works performed under this Lease will be designed, constructed, completed and implemented 
in compliance with Exhibit “C” attached hereto, Applicable Legal Requirements and Applicable 
Standards.  Lessee will give Lessor prior Notice of the commencement of any Work relating to such 
Future Plant Improvements or Additional Works.  Prior to the commencement of such Work, the Board 
Representative(s) and Foundation Representative(s) will meet, and Lessee will cause the OSEP 
Representative(s) to meet with them, to discuss the applicable Scope of Work and the specific manner in 
which such Work will be performed by OSEP. 

Section 7.6 Permitting; Timing of Future Plant Improvements.  No Work on any Future 
Plant Improvement may be commenced until Lessee (or OSEP, if applicable) has obtained and paid for all 
(i) insurance policies required of Lessee (or OSEP, if applicable) pursuant to Exhibit “E” of the CEA, 
and (ii) required permits and authorizations of all governmental authorities having jurisdiction with 
respect to such Improvement; provided, that Lessor shall use Commercially Reasonable Efforts to assist 
Lessee (or OSEP, if applicable) in obtaining such permits.  The Parties agree that any Work relating to 
Future Plant Improvements will be completed using appropriate due diligence and Commercially 
Reasonable Efforts within a timeframe acceptable to the Parties and designed to minimize disruption and 
interference to the Campus Buildings. 

ARTICLE 8 
MAINTENANCE, REPAIRS, SERVICE UTILITIES 

Section 8.1 Operation and Maintenance Obligations/Services. 

a. Operation and Maintenance Services Generally; Campus Access.  Lessee will 
perform or cause to be performed all of the Operation and Maintenance Services diligently and in 
compliance with this Lease, the UNO Ancillary Agreements and the CEA, Applicable Legal 
Requirements and Applicable Standards.  The Operation and Maintenance Services to be performed by or 
on behalf of Lessee under this Lease will include those tasks indicated on Exhibit “D” attached hereto.  
The Parties acknowledge and agree that the Covered Assets are not exclusively contained within the 
Plants, and that during the Term, Lessor shall provide Lessee (and OSEP pursuant to the Sublease and 
Servitude) the non-exclusive right to use and access those portions of the Campus reasonably necessary 
for purposes of performing Operation and Maintenance Services for the Covered Assets located outside of 
the Plants. 

b. Fault of Party.  Notwithstanding anything in this ARTICLE 8 to the contrary, if 
any repair, replacement, renewal or upgrade to a Covered Asset or an Excluded Asset is caused by the 
fault or negligence of a Party or that Party’s Persons (i.e., Board Persons in the case of Lessor, 
Foundation Persons in the case of Lessee and only for purposes of this Section 8.1.b. OSEP Persons in the 
case of Lessee, respectively) or by a Party’s breach of its obligations under this Lease, a UNO Ancillary 
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Agreement or the CEA, all costs associated with such repair, replacement, renewal or upgrade will be at 
the sole expense of such Party. 

c. Covered Assets and Excluded Assets.  The Covered Assets and Excluded Assets 
within the Plants as of the Effective Date and to be installed as part of the Plant Improvements under this 
Lease are described on Exhibit “E” attached hereto.  Once a Covered Asset has been renewed or replaced 
(either by or on behalf of Lessor, Lessee or OSEP), such newly installed asset shall constitute a Covered 
Asset and such removed asset shall no longer be deemed a Covered Asset.  Lessee will have no obligation 
to perform any Services on Excluded Assets, and if and to the extent a malfunction of an Excluded Asset 
causes a Loss of Availability, the Board, on behalf of UNO, will, as soon as is reasonably practicable after 
the Board’s discovery, diligently pursue resolution of such malfunction; provided, however, that if such 
malfunction was caused by the fault or negligence of OSEP or an OSEP Person, OSEP shall, at its sole 
cost and expense, diligently pursue resolution of such malfunction.  With respect to the Thermal Services 
Distribution System, those portions from the Plants to the Points of Demarcation (as may be adjusted 
pursuant to Section 2.1.b.) will constitute Covered Assets (and further classified as Covered Energy 
Assets) and all other portions will constitute Excluded Assets.  Further, Lessee will have the authority to 
specify all Covered Assets operating procedures and policies, consistent with all other provisions of this 
Lease, the UNO Ancillary Agreements and the CEA, Applicable Legal Requirements and Applicable 
Standards. 

d. Electronic Document Archive.  Lessee will develop, install and maintain an 
Electronic Document Archive of the Covered Assets during the Term of this Lease.  To ensure that Lessor 
can access, copy, and/or download the archived materials, Lessee will provide Lessor with sufficient log-
in credentials to the Electronic Document Archive.  All related drawings, reports and materials prepared 
by or on behalf of Lessee that are not contained in the Electronic Document Archive will, upon 
reasonable request, be made available to Lessor in an electronic format. 

Section 8.2 Qualified Personnel; Delivery of Services.  Lessee will perform the Operation 
and Maintenance Services by: 

a. ensuring that the Covered Assets are operated and maintained at all times by 
properly trained and qualified personnel, which will include at a minimum one of the OSEP 
Representatives pursuant to the Sublease, whose responsibilities are defined in Exhibit “B” to the 
Sublease; and 

b. delivering and performing those services twenty-four (24) hours a day, seven (7) 
days a week, subject to the provisions of Section 15.4 [Force Majeure], except when delivery or 
performance is directly and adversely affected due to:  (i) a UNO Event of Default, or any act or omission 
of Lessor or a UNO Person that would constitute a UNO Event of Default with the passage of time and/or 
giving of notice, that directly limits or prohibits Lessee’s ability to deliver and perform the applicable 
service; or (ii) a loss of or interruption in the provision of Utilities to the Plants or the Campus Buildings 
not caused by OSEP or an OSEP Person. 

Notwithstanding the foregoing, Lessee will not, and will cause OSEP not to, employ an individual to 
perform any of the Operation and Maintenance Services who Lessor identifies as having been previously 
terminated by Lessor for “cause” or is otherwise prohibited by Lessor from entering the Campus.  In the 
event Lessor does not identify such an individual before Lessee or OSEP employs such individual, Lessee 
or OSEP, as applicable, will terminate the employment of such individual within ten (10) days of notice 
by Lessor.  Lessee will, and will cause OSEP to, further comply with any policies regarding contractors 
and contractors’ employees performing services at the Campus. 



 

UNO 
Lease Agreement 
Page 10 
3693060v.6 

Section 8.3 Maintaining the Covered Assets. 

a. General.  Lessee will take good care of the Covered Assets so long as they are 
installed at the Campus, and keep them in good working and operating condition (ordinary wear and tear 
excepted) by conducting all required maintenance (including Maintenance Repairs) for the Term of this 
Lease.  Lessor will allow Lessee to use any existing inventory, parts and equipment related specifically to 
the Covered Assets as of the Effective Date (but Lessor makes no representations or warranties with 
regard to the quality, quantity or fitness for use of such existing inventory, part or equipment).  
Notwithstanding the foregoing, if a Covered Non-Energy Asset (whether or not beyond its End of Useful 
Life) has been subject to repairs over a six (6) month period the aggregate costs of which equal or exceed 
fifty percent (50%) of its estimated replacement cost (determined by Lessee in its good faith judgment), 
the Parties acknowledge and agree that such Covered Non-Energy Asset shall be renewed or replaced by 
Lessor, and Lessee shall have no further obligation to repair that Covered Non-Energy Asset. 

b. Timing.  Lessee will begin to assess any Maintenance Event as soon as is 
reasonably practical, but no later than two (2) hours after its discovery (whether by notice received by 
Lessee from Lessor or other discovery by a Foundation Person); and in all instances will diligently pursue 
resolution of such Maintenance Event until it is completed. 

c. No Right of Lessor to Perform.  Except in the case of an Emergency that Lessee 
is not responding to, or as permitted when Lessor is exercising Step-In Rights in accordance with the 
Thermal Services Agreement, and then subject to the terms and conditions thereof, Lessor may not 
perform or cause to be performed any maintenance or repair on a Covered Asset.  Lessor will be 
responsible for any acts or omissions of Lessor or a UNO Person that cause damages to Lessee or OSEP 
or any Covered Asset during any such permitted maintenance or repair. 

Section 8.4 Lengthy Repairs.  Routine or otherwise contemplated Maintenance Repairs will 
be specified in the applicable Annual Service Plan described in Exhibit “D” attached hereto.  If Lessee 
anticipates or should reasonably anticipate that a Maintenance Repair will necessitate a significant 
interruption to delivery of Thermal Services to a Campus Building for a continuous period exceeding 
thirty (30) minutes, except in the event of an Emergency, Lessee will provide Lessor with sufficient 
advance notice as is reasonable under the circumstances (in any event, no less than twenty (20) days) 
before the commencement of such Work, of the nature of such Work and the likely disruption to the 
provision of Thermal Services to such Campus Building.  Without limiting the generality of the 
foregoing, Lessee will coordinate any such Maintenance Repairs with the UNO Representative in advance 
of commencing such Work so as to mutually agree on the anticipated duration of the Work and any 
Excused Loss of Availability under the Thermal Services Agreement as a result thereof, and to implement 
reasonably acceptable procedures to minimize disruption, including backup Thermal Services in the 
interim.  To the extent that any Covered Assets are shut down as a result of any Maintenance Repairs, 
such shutdowns will be deemed Excused Losses of Availability under the Thermal Services Agreement, 
but only for so long as previously agreed to by the Parties pursuant to the provisions of this Section 8.4 
and, in any event, to the extent not due to a breach by Lessee of any of its obligations under this Lease, 
the other UNO Ancillary Agreements and the CEA or the negligence of Lessee, a Foundation Person, 
OSEP or a OSEP Person. 

Section 8.5 Reserved. 

Section 8.6 Provision of Utilities.  Lessor will contract with all applicable Utility providers 
for the delivery and purchase of sufficient Utilities to the Plants in such quantities in order that Lessee and 
OSEP may fully perform their obligations under the UNO Ancillary Agreements.  The costs of all such 
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Utilities shall be borne by Lessor, subject to the Off-taker Purchased Utility Reimbursement as described 
in Exhibit “D” to the Thermal Services Agreement; provided, however, that if Lessor elects to terminate 
the UNO Ancillary Agreements and the full Termination Fee due as a result thereof is not paid pursuant 
to Exhibit “C” to the Facilitation Agreement, and if OSEP elects to keep this Lease in full force and 
effect pursuant to Section 1.4.b of Exhibit “D” to the Facilitation Agreement as a result thereof, then 
Lessee shall be responsible for the costs of all such Utilities and shall reimburse Lessor therefor within 
thirty (30) days of Lessee’s receipt of any invoices relating thereto. 

Section 8.7 Renewal Work and Replacement Work. 

a. Subject to Section 8.7.b., Lessee will provide the Renewal Work and 
Replacement Work of Covered Energy Assets (“Renewal/Replacement Work”) and the cost and 
expense of such Work will be borne by the Parties in the manner described in this Section 8.7.  With 
respect to any Renewal/Replacement Work performed by Lessee, Lessee will perform such Work on the 
same terms and conditions described in Section 7.3 hereof [Plant Improvements; Future Plant 
Improvements].  Following commencement of Renewal/Replacement Work by Lessee, such Work shall 
be diligently pursued and completed in accordance with the applicable provisions of this Lease. 

b. If Renewal/Replacement Work for a Covered Energy Asset becomes necessary 
or prudent prior to such Covered Energy Asset’s End of Useful Life (a “Defective Covered Energy 
Asset”), in the determination of Lessee in order to keep the Covered Energy Assets in good working and 
operating condition, Lessee will be responsible for the cost and expense of such Renewal/Replacement 
Work.  If a Covered Energy Asset beyond its End of Useful Life has been subject to repairs over a six (6) 
month period the aggregate costs of which equal or exceed fifty percent (50%) of its estimated 
replacement cost (determined by Lessee in its good faith judgment), the Parties acknowledge and agree 
that such Covered Energy Asset shall be renewed or replaced by Lessor, and Lessee shall have no further 
obligation to repair that Covered Energy Asset.  For all other Renewal/Replacement Work and any 
Renewal/Replacement Work of Covered Non-Energy Assets (“Ordinary Renewal Work”), Lessor will 
be responsible for the cost and expense of such Ordinary Renewal Work.  For Ordinary Renewal Work, 
Lessee will give Lessor at least six (6) months prior notice setting forth the basis for Lessee’s 
determination and the proposed scope and cost of such Ordinary Renewal Work (an “Ordinary Renewal 
Work Notice”).  Lessor may either (i) instruct Lessee to undertake all or any portion of such Ordinary 
Renewal Work (such Ordinary Renewal Work to be performed by OSEP pursuant to the Sublease), 
(ii) inform Lessee that Lessor will undertake such repairs directly or through a third party for which 
Lessor will be responsible, or (iii) inform Lessee that it elects not to undertake, and elects not to instruct 
Lessee, OSEP or a third party to undertake, such Ordinary Renewal Work.  The failure of Lessor to 
respond to an Ordinary Renewal Work Notice within three (3) months after its receipt thereof shall be 
deemed to be Lessor’s commitment to undertake the subject Ordinary Renewal Work on its own behalf, 
and Lessee shall have no further obligation with respect thereto. 

c. If Lessor instructs Lessee to cause OSEP to perform Ordinary Renewal Work, 
Lessor will discuss with Lessee and OSEP the cost and other terms for such Ordinary Renewal Work.  
Prior to commencement of such Ordinary Renewal Work, Lessor will elect, in its discretion, to pay for the 
cost of Ordinary Renewal Work either (i) in a lump sum pursuant to invoice delivered by OSEP upon 
completion of the Ordinary Renewal Work or (ii) through an increase in the amount of Thermal Services 
Charges payable by Lessor to OSEP pursuant to the Thermal Services Agreement for the remainder of the 
Term or another agreed upon period of time; provided, however, that Lessor and OSEP shall agree in 
writing to the increased amount and duration of Thermal Services Charges before Lessee or OSEP may 
commence the Ordinary Renewal Work.  If Lessor instructs Lessee to cause OSEP to perform Ordinary 
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Renewal Work, Lessee will cause OSEP to promptly commence and diligently pursue completion of such 
Renewal/Replacement Work using Commercially Reasonable Efforts. 

d. If Lessor advises Lessee that Lessor elects to undertake Ordinary Renewal Work 
set forth in an Ordinary Renewal Work Notice pursuant to Section 8.7.b(ii) or elects not to cause such 
Ordinary Renewal Work to be performed at all pursuant to Section 8.7.b(iii), Lessee will have no further 
obligation with respect to that Renewal/Replacement Work.  In addition, Lessor will be responsible for 
any adverse impact resulting from Lessor’s failure to either promptly and diligently pursue completion of 
that Renewal/Replacement Work or direct Lessee to undertake that Renewal/Replacement Work.  Any 
malfunction or failure of the applicable Covered Assets will constitute an Excused Covered Asset 
Malfunction to the extent such malfunction or failure contributes to such Loss of Availability. 

Section 8.8 Operations Manual.  Lessee will deliver the Operations Manual to Lessor no 
later than the Effective Date, and will update from time to time as provided in Exhibit “D” attached 
hereto. 

Section 8.9 Covered Asset Testing. 

a. The UNO Representatives may attend any tests and verifications conducted 
pursuant to the performance of the Operation and Maintenance Services hereunder. 

b. Lessee will provide Lessor at least three (3) days’ notice of any tests or 
verifications to be conducted on a Covered Asset; provided, that in the event of an Emergency, Lessee 
will only be required to provide Lessor with such notice as is practical under the circumstances. 

c. Following the completion of all testing, Lessee will provide all test results and 
reports to Lessor within five (5) Business Days after Lessee receives the reports. 

Section 8.10 Annual Service Plans.  Lessee will implement, or cause to be implemented, an 
Annual Service Plan setting forth the annual operational and maintenance plan for the performance of the 
Services, as determined by Lessee after giving (and causing OSEP to give) due consideration to any 
advice and input from Lessor.  The Annual Service Plan for the first Lease Year will be delivered to 
Lessor within thirty (30) days of the Effective Date.  Thereafter, Lessee will submit (or cause to be 
submitted) to Lessor no later than one (1) month prior to commencement of each subsequent Lease Year 
the Annual Service Plan proposed for such Lease Year. 

Section 8.11 Meetings.  Throughout the Term of this Lease, the Board Representatives, 
Foundation Representatives and OSEP Representatives will meet at least monthly to review the 
performance of each Party under this Lease (and OSEP’s performance under the Sublease) and to discuss 
and attempt to resolve any matters regarding the performance of either Party’s obligations under this 
Lease (or the Sublease), the status or condition of the Covered Assets, and any means to improve the 
optimization or efficiency of the Covered Assets. 

Section 8.12 Physical Security.  During the Term of this Lease, Lessee will provide the 
necessary security and make all necessary arrangements to ensure the protection of the Plant Assets (but 
specifically excluding any Covered Assets not located within the Plants), and the safety and security of all 
individuals within the Plants.  Authorized personnel of Lessor will be granted access to the Plants for 
permitted purposes, which shall include inspection, operation, maintenance, repair and management of the 
Non-Leased Assets.  Lessee shall not be responsible for safety and security related to the Campus 
Buildings. 
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Section 8.13 Service Contracts. 

a. Except for the Assigned Service Contract, Lessor will either terminate all service 
contracts with third parties that affect or relate to the Operation and Maintenance Services (or will modify 
and amend all such service contracts to exclude and no longer apply to the Covered Assets).  On or prior 
to the Commercial Operations Date, Lessor shall provide notice of termination of the Assigned Service 
Contract to the counterparty, which termination shall be effective no later than one hundred eighty (180) 
days after the Commercial Operations Date.  In no event will Lessee assume any rights or obligations of 
Lessor relating to any service contracts other than the Assigned Service Contract. 

b. On the Effective Date, Lessor will convey and assign to Lessee all of Lessor’s 
right, title and interest in and to the Assigned Service Contract.  Lessee will assume (but simultaneously 
assign to OSEP) the rights and obligations of Lessor relating to the Assigned Service Contract as of the 
Effective Date and indemnify Lessor (such indemnity to be provided by OSEP) for any liabilities arising 
thereunder from and after the Effective Date; provided, that Lessor will remain liable for and indemnify 
Lessee and OSEP for any liabilities arising under the Assigned Service Contract prior to the Effective 
Date.  To the extent a third-party consent is required to assign the Assigned Service Contract, the Parties 
will cooperate with one another to enter into a mutually agreeable arrangement under which OSEP (as the 
assignee of Lessee’s interests) would obtain the benefits thereunder, and under which Lessor would 
enforce for the benefit of OSEP, at OSEP’s expense, any and all rights of Lessor against a third party 
thereto. 

Section 8.14 Handback Condition of Covered Assets.  At the end of the Term, Lessee will 
deliver possession, use and title (to the extent vested in OSEP or OSEP’s Trustee) of the then-existing 
Covered Assets back to Lessor at no charge (but subject to payment of the Termination Fee, if 
applicable).  Notwithstanding the foregoing, with respect to any Covered Assets with an End of Useful 
Life of less than [●] ([●]) years, Lessee shall have no obligation under this Lease with respect to the 
working order or condition of the Plant Premises or those Covered Assets at the end of the Term hereof; 
provided, that Lessee shall have complied with its obligations contained in Article 8 hereof.  With respect 
to any Covered Energy Assets located in a Plant that have been damaged by an event of casualty during 
the Term of this Lease that have not been repaired or replaced as of the termination or expiration hereof, 
Lessee shall have no obligation to repair or replace such Covered Energy Assets and Lessor will be 
entitled to receive any insurance proceeds receivable by Lessee, if any, on account of such Covered 
Energy Assets. 

ARTICLE 9 
THIRD PARTY OFF-TAKERS 

Section 9.1 Obligations with Regard to Third Party Off-Takers.  Lessor acknowledges 
and agrees that pursuant to and in accordance with the Sublease, OSEP anticipates utilizing the Plant 
Assets to provide Thermal Services to Third Party Off-takers for compensation payable to OSEP.  Lessor 
shall have no responsibility for the design or construction of any Third Party Distribution Systems 
necessary to supply Third Party Off-takers with Thermal Services, which shall be the sole responsibility 
of OSEP pursuant to the Sublease.  Title to all Third Party Distribution Systems shall be vested in OSEP 
or OSEP’s Trustee. 
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ARTICLE 10 
MORTGAGE 

At no time during the Term of this Lease may Lessee mortgage, hypothecate, pledge or otherwise 
encumber its interests in this Lease or the Sublease, or otherwise grant any security interest, lien or other 
encumbrance on any Leased Property, except to OSEP (which may be assigned to OSEP’s Financier) in 
the manner and to the extent specifically provided in the Sublease and the NDA.  Notwithstanding the 
foregoing, each Party hereby acknowledges and agrees that the prohibition on Lessee in the preceding 
sentence shall not apply to OSEP as a result of OSEP’s assumption of Lessee’s obligations under this 
Lease pursuant to the Sublease, and that OSEP shall have the right to mortgage, hypothecate, pledge or 
otherwise encumber its interests in the Sublease and this Lease on the same terms and conditions set forth 
in ARTICLE 14 [Security Interests] of the Sublease and the NDA. 

ARTICLE 11 
RESERVED 

ARTICLE 12 
REPRESENTATIVES 

Within ten (10) Business Days of the Effective Date, Lessor shall appoint one (1) Board 
Representative and three (3) UNO Representatives, and Lessee shall appoint at least one (1) Foundation 
Representative, each of whom will be authorized to act as a designated contact person(s) for matters 
concerning this Lease; provided, however, that throughout the Term of this Lease, the Party’s 
representatives may have different levels of authority to act on behalf of the appointing Party.  A Party 
will be bound by the written communications from its representative to the other Party.  In addition, in 
cooperation with Lessee, Lessor will designate which Board Representatives (but in any event at least one 
(1)) will be available twenty-four (24) hours per day, seven (7) days per week and the means by which 
such representatives may be contacted at all times.  These particular Board Representatives are to be 
notified by Lessee at any time that OSEP has Knowledge of an Emergency.  A party may remove and 
replace a representative upon providing the other parties with Notice.  The parties will be entitled to rely 
on the genuineness of such Notice from another party. 

ARTICLE 13 
INSURANCE 

Section 13.1 Insurance.  Lessee shall comply with the insurance obligations set forth in Exhibit “F” 
hereto and Exhibit “E” to the CEA; provided, however, that Lessee shall have no obligation to maintain 
property insurance on any Board assets, properties or equipment other than the Covered Energy Assets.   

Section 13.2 Additional Insured.  Lessee shall cause OSEP to name Lessor as additional 
insureds in each general liability policy obtained by OSEP and as additional insureds and loss payees in 
each property insurance and boiler and machinery policy obtained by OSEP. 

ARTICLE 14 
ASSIGNMENT AND TRANSFER 

Section 14.1 Assignment.  Neither Party will assign or otherwise transfer its rights or 
obligations under this Lease except in accordance with (i) the provisions of ARTICLE 9 of the CEA, 
(ii) Section 14.2, or (iii) pursuant to Section 3.1 hereof and Section 1.4.b. of Exhibit “D” to the 
Facilitation Agreement, and in all instances subject to OSEP’s prior written consent; provided, however, 
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that Lessor acknowledges and consents to Lessee’s assignment of its obligations, rights, preferences and 
privileges hereunder to OSEP pursuant to the Sublease. 

Section 14.2 Substitution of Lessee.  If a Foundation Event of Default shall occur and be 
continuing and if OSEP exercises its rights pursuant to Section 1.5 of Exhibit “D” to the Facilitation 
Agreement to substitute and replace Lessee as a party hereunder with a Successor Nonprofit, Lessor and 
Lessee will cooperate and execute and deliver all such agreements and documentation that OSEP or such 
Successor Nonprofit may reasonably request in order to consummate the assignment and assumption of 
this Lease from Lessee. 

ARTICLE 15 
EVENTS OF DEFAULT AND REMEDIES 

Section 15.1 Events of Default. 

a. By Lessor.  Subject to Force Majeure as provided in Section 15.4, the occurrence 
of any of the following events shall constitute a UNO Event of Default: 

(1) Lessor fails to cure its breach of a non-monetary obligation under this 
Lease within thirty (30) days after Lessor receives notice from Lessee of the breach; provided, that if such 
breach cannot reasonably be cured during such 30-day period, Lessor will be entitled to an additional 30-
day period within which to cure its breach, so long as it will have begun to cure such breach within the 
initial 30-day period and is diligently pursuing such cure; or 

(2) Lessor fails to make any monetary payment due Lessee under this Lease 
within thirty (30) days after Lessor receives notice from Lessee of such payment being past due. 

For purposes of this Lease, a UNO Event of Default described in Section 15.1a(2) will be deemed to 
constitute an “UNO Event of Major Default.” 

b. By Lessee.  Subject to Force Majeure as provided in Section 15.4, the occurrence 
of any of the following events shall constitute a Foundation Event of Default: 

(1) Lessee fails to cure its breach of a non-monetary obligation under this 
Lease within thirty (30) days after Lessee receives notice from Lessor (which notice shall also be sent to 
OSEP) of the breach; provided, that if such breach cannot reasonably be cured during such 30-day period, 
Lessee will be entitled to an additional 30-day period within which to cure its breach, so long as it will 
have begun to cure such breach within the initial 30-day period and is diligently pursuing such cure; or 

(2) Lessee fails to make any monetary payment due Lessor under this Lease 
within thirty (30) days after Lessee receives notice from Lessor (which notice shall also be sent to OSEP) 
of such payment being past due. 

Section 15.2 Remedies. 

a. For Lessor.  Upon the occurrence of a Foundation Event of Default, Lessor may: 
(i) seek specific performance of Lessee’s obligations under this Lease; and/or (ii) seek any other remedy 
available to Lessor in law, including claims for damages, but excluding termination unless expressly 
provided pursuant to Exhibit “D” to the Facilitation Agreement. In addition to the foregoing, upon the 
occurrence of a Foundation Event of Default, OSEP may (i) select an alternate 501(c)(3) nonprofit to step 
into Foundation’s place under the Lease or (ii) assume the Lease for itself.  
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b. For Lessee.  Upon the occurrence of a UNO Event of Default, Lessee may:  
(i) seek specific performance of Lessor’s obligations under this Lease; and/or (ii) seek any other remedy 
available to Lessee in law, including claims for damages, but excluding termination unless expressly 
provided pursuant to Exhibit “D” to the Facilitation Agreement.  In addition to the foregoing, upon the 
occurrence and continuation of a UNO Event of Major Default, OSEP may terminate all, but not less than 
all, of the UNO Ancillary Agreements in accordance with Section 1.2.b of Exhibit “D” to the 
Facilitation Agreement. 

Section 15.3 Delay or Omission; Waiver.  No delay or omission in the exercise of any right 
or remedy accruing to any Party upon any breach of this Lease by the other Party shall impair such right 
or remedy or be construed as a waiver of any breach theretofore or thereafter occurring.  No provision of 
this Lease will be considered waived unless the waiver is in writing and signed by an authorized 
representative of the Party granting the waiver; provided, further, that any waiver by Lessee shall also be 
signed by OSEP in order to be effective and valid.  The waiver of any condition or the breach of any term, 
covenant, or condition herein or therein contained shall not be deemed to be a waiver of any other 
condition or of any subsequent breach of the same or any other term, covenant or condition herein or 
therein contained. 

Section 15.4 Force Majeure. 

a. Subject to the provisions of Section 15.4.b., to the extent a Party is prevented by 
an event of Force Majeure from carrying out any of its obligations under this Lease and such Party gives 
notice and details of the event of Force Majeure and the obligations it is prevented from performing to the 
other Party as soon as practicable (and in any event within five (5) days after such event of Force Majeure 
first prevents performance by that Party), then the Party seeking relief will be temporarily excused during 
the continuance of the Force Majeure event from the performance of such of its obligations under this 
Lease as are affected by the event of Force Majeure; provided, however, that no event of Force Majeure 
will excuse the monetary obligations of the Parties. 

b. The Party affected by the event of Force Majeure will use Commercially 
Reasonable Efforts to eliminate or avoid the effects thereof and resume performing those obligations for 
which it was excused pursuant to Section 15.4a. 

ARTICLE 16 
TAXES 

Pursuant to the ownership and tax status of the Parties as defined in Section 2.2, each Party shall 
pay to the appropriate collecting authorities all federal, state and local taxes, fees and assessments 
becoming due and payable with respect to the Leased Property, Plant Improvements and Future Plant 
Improvements, and all taxes or other charges imposed during the Term of this Lease with respect to any 
business operations on the Leased Property.  Notwithstanding anything contained herein to the contrary, 
Lessee shall not be responsible for and shall not pay any assessments, charges and sales, use, property, 
excise, or other taxes now or hereafter imposed by any governmental body or agency upon the provision 
of the Work or the Services by OSEP, implementation or presence of the Plant Improvements or Future 
Plant Improvements, the use of the Plant Improvements or Future Plant Improvements or payments due to 
Lessee under this Lease, other than taxes upon the net income of Lessee, if applicable.  Lessor shall be 
responsible for real or personal property taxes relating to equipment or material included in the Plant 
Improvements and Future Plant Improvements. Neither Party shall be responsible for real or personal 
property taxes imposed upon any equipment or material  owned by the other Party. A Party shall have the 
right to contest the validity or the amount of any taxes through any appropriate proceedings.  Lessee may 
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institute proceedings with respect to the assessed valuation of the Leased Property and the Plant 
Improvements or Future Plant Improvements for the purpose of securing a tax reduction. 

ARTICLE 17 
NOTICES 

All notices or communications related to this Lease will be provided pursuant to Section 10 of the 
Facilitation Agreement. 

ARTICLE 18 
MISCELLANEOUS 

Section 18.1 Lessor’s Right to Enter Leased Property.  Subject to the terms and conditions 
of this Lease, during the Term of this Lease, Lessee will grant authorized personnel and contractors of 
Lessor reasonable access to the Plants (with reasonable prior notice, either by phone or e-mail, except for 
cases of Emergency) for purposes of verifying compliance with this Lease and the other UNO Ancillary 
Agreements. 

Section 18.2 Quiet Enjoyment.  Lessee, upon observing and keeping all covenants, 
warranties, agreements and conditions of this Lease on its part to be kept, shall quietly have and enjoy the 
Leased Property during the Term of this Lease and any renewal or extension thereof, without hindrance or 
molestation by anyone. 

Section 18.3 Relationship of Parties.  Nothing in this Lease will be deemed to constitute any 
Party a partner, agent or legal representative of any other Party or to create a joint venture, partnership, 
agency or any relationship between the Parties.  The Parties’ respective obligations are individual and not 
collective in nature. 

Section 18.4 Severability.  To the fullest extent possible, each provision of this Lease shall be 
interpreted in such manner as to be effective and valid under law, but if any provisions of this Lease shall 
be prohibited or invalid under any law, such provision shall be ineffective to the extent of such 
prohibition or invalidity without invalidating the remainder of such provision or the remaining provisions 
of this Lease. 

Section 18.5 Recordation of Lease.  Upon execution of this Lease, it shall be the 
responsibility of Lessee or its designee to have this Lease, or a memorandum of this Lease, recorded in 
the Office of the Mortgage Records for the Parish of Orleans.  If a memorandum of this Lease is recorded, 
it shall be in a form approved by the Parties.  Lessee shall provide Lessor with a certified copy of the 
recorded Lease or memorandum thereof.  Recordation of the Lease or a memorandum thereof shall be at 
Lessee’s or its designee’s expense. 

Section 18.6 Successors and Assigns.  This Lease shall be binding on and will inure to the 
benefit of the Parties to this Lease and their respective successors and assigns. 

Section 18.7 Counterparts.  This Lease may be executed in counterparts, each of which will 
be deemed an original and all of which will constitute one agreement.  The signatures of any Party to a 
counterpart will be deemed to be a signature to, and may be appended to, any other counterpart.  Digital 
signatures and other electronic signatures and copies of manual signatures transmitted by facsimile, e-
mail or other electronic means will be binding and considered fully effective as if they were authentic 
original signatures. 



 

UNO 
Lease Agreement 
Page 18 
3693060v.6 

Section 18.8 Entire Agreement.  This Lease, together with the CEA and the other UNO 
Ancillary Agreements (to the extent such other UNO Ancillary Agreements remain in full force and effect 
during the Term of this Lease), constitute the Parties’ entire agreement with respect to the subject matter 
hereof and supersedes all prior oral or written agreements and understandings between the Parties relating 
to the subject matter hereof.  Except as otherwise provided in this Lease, no amendment, supplement or 
modification of this Lease will be binding upon any Party unless executed in writing by such Party. 

Section 18.9 No Personal Liability.  Except to the extent provided by law, no covenant or 
agreement contained in this Lease shall be deemed to be the covenant or agreement of any official, 
officer, agent or employee of any Party hereto in his individual capacity, and neither the officers of any 
Party hereto nor any official or agent executing this Lease shall be liable personally with respect to this 
Lease or be subject to any personal liability or accountability by reason of the execution and delivery of 
this Lease.  However, any Person may be held personally liable for such Person’s individual fraudulent 
acts. 

Section 18.10 Governing Law.  This Lease shall be construed in accordance with and 
governed by the laws of the State of Louisiana.  Any action for injunctive relief, damages, or any other 
purpose other than those set forth in Exhibit “F” of the Facilitation Agreement shall be brought in the 
Nineteenth Judicial District Court in Baton Rouge, Louisiana. 

Section 18.11 Estoppel Certification.  Any Party shall, without charge, at any time and from 
time to time hereafter within sixty (60) days after written request of another Party (such request to specify 
this Agreement and Section), certify by written instrument duly executed and acknowledged to any 
Person or entity specified in such request: (a) as to whether this Lease has been supplemented or 
amended, and if so, the substance and manner of such supplement or amendment; (b) as to the validity 
and force and effect of this Lease, in accordance with its tenor as then constituted; (c) as to the existence 
of any default thereunder by such Party or, to such Party’s Knowledge, the other Party; (d) as to the 
existence of any offsets, counterclaims or defenses thereto on the part of such other Party for which such 
Party has Knowledge; (e) as to the commencement and expiration dates of the Term of this Lease; and (f) 
as to any other matters as may reasonably be so requested.  Any such certificate may be relied upon by 
the requesting Party and any other Person, firm or corporation to whom the same may be exhibited or 
delivered, and the contents of such certificate shall be binding on the Party executing same.  Any estoppel 
certification delivered pursuant to this Section 18.11 shall only speak as to the facts contained in such 
certification and shall not be deemed to constitute an amendment or modification to this Lease. 

Section 18.12 Confidential Proprietary or Trade Secret Information.  All records 
containing proprietary or trade secret information which Lessee intends to be maintained by Lessor as 
confidential pursuant to La. R.S. 44:3.2 shall be submitted with a cover sheet that provides in bold type 
“DOCUMENT CONTAINS CONFIDENTIAL PROPRIETARY OR TRADE SECRET 
INFORMATION”, and with each instance of information which Lessee believes to be proprietary or trade 
secret information clearly marked. 

Section 18.13 No Authorship Presumption.  Each of the Parties has had an opportunity to 
obtain legal advice and negotiate the language of this Lease.  No presumption shall arise or adverse 
inference be drawn by virtue of authorship, and each Party hereby waives the benefit of any rule of law 
that might otherwise be applicable in connection with the interpretation of this Lease, including but not 
limited to any rule of law to the effect that any provision of this Lease shall be interpreted or construed 
against the Party whose counsel drafted that provision. 



 

UNO 
Lease Agreement 
Page 19 
3693060v.6 

Section 18.14 Further Assurances.  From time to time, and at any time, at and after the 
Effective Date, each Party will execute, acknowledge and deliver such documents and assurances, 
reasonably requested by any other Party (in such form reasonably acceptable to the requested Party) and 
will take any other action consistent with the terms of any Contract Document that may be reasonably 
requested by a Party for the purpose of effecting or confirming any of the transactions contemplated 
hereby or thereby. 

Section 18.15 Third Party Beneficiaries.  Except as otherwise expressly stated herein, the 
Parties do not confer any rights or remedies upon any Person other than the parties to this Lease and their 
respective successors, permitted assigns, and Affiliates.  Notwithstanding the forgoing, the Parties hereby 
designate OSEP as a third-party beneficiary of this Lease, having the right to enforce directly against all 
Parties and on its own behalf and on behalf of Lessee all of the provisions hereof as if OSEP was a party 
hereto. 

Section 18.16 Time of the Essence.  Time is of the essence of this Lease. 

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY BLANK.] 
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IN WITNESS WHEREOF, this Lease Agreement has been signed in four originals by the 
undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on 
the dates indicated below. 

WITNESSES: 
 
 
      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

THE BOARD OF SUPERVISORS FOR THE 
UNIVIERSITY OF LOUISIANA SYSTEM  
 
 
By:        
Name:        
Title:        
 
Dated: [●], 2022 
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IN WITNESS WHEREOF, this Lease Agreement has been signed in four originals by the 
undersigned duly authorized representative, in the presence of the undersigned competent witnesses, on 
the dates indicated below. 

WITNESSES: 
 
 
      
Signature 
      
Printed Name 
 
      
Signature 
      
Printed Name 

[●] 
 
 
 
By:        
Name:        
Title:        
 
Dated: [●], 2022 

 

 



 
 

1304 BERTRAND DR. STE.F7 
LAFAYETTE, LA  70506 
337 234 7474 

fax | 337 234 7774 
 

 
 

   
 
October 3, 2022 
 
Mr. Jay Dardenne 

Commissioner of Administration 

State of Louisiana 

1201 N. Third Street, Suite 7‐210 

Baton Rouge, LA 70802 

 
Re:   UNO LAEP Technical Review   
                    
We  have  attended  meetings  in  person  in  person  and  online,  reviewed  documents  received  from 
Bernhard and submitted questions regarding the LA Energy Partners (LAEP) offer to The University of 
New Orleans (UNO).    

1. Determine the reasonableness of the estimated capital cost of the proposed Project Scope of 
Work. Ensure the capital cost is aligned with the proposed Project Scope of Work.   

a. We have  reviewed  the  submittals  to date  from  LA Energy Partners.   The documents 
submitted  to  date  meet  the  requirements  of  the  “Master  Cooperative  Purchasing 
Provision” with  regard  to  the  technical  requirements.     The current construction cost 
submitted by LAEP is not the final numbers.  LAEP have provided a means to reviewing 
their final cost to M&E.  M&E will continue to review the cost during design and prior to 
construction.   LAEP will be submitting a method for disputes  in cost alignment during 
design and pricing. 

2. Determine the reasonableness of the submitted estimated energy and operational cost savings 
of the proposed Project Scope of Work. Ensure the estimated energy and operational savings are 
aligned with the Project Scope of Work. 

a. We have reviewed the estimated energy and operation cost savings proposed to date 
from LA Energy Partners.  The estimated and energy and operational savings are aligned 
with the Project Scope of Work. 

3. Verify the reasonableness of the Measurement and Verification (M&V) Plan and the approach to 
validate and confirm energy cost savings for the Project.  

a. We have reviewed current M&V Plan proposed to date from LA Energy Partners.   The 
M&V Plan is aligned with the Project Scope of Work and the accepted standard of care.  
The final M&V will be reviewed once complete. 

4. Determine if the university’s system issues and desires are taken care of within the project.   
a. The university have been a part of  this review process.   Their desires have been met 

within the limits of the “Master Cooperative Purchasing Provisions”. 
 
In summary the proposed submitted documents reviewed meet the intent of the “Master Cooperative 
Purchasing Provisions” regarding technical review.  We will continue to review for cost alignment with 
the final design proposal and construction cost.  
 
We are available should you have any questions. 
 
Scotty J. Baudoin, P.E. 
M&E Consulting, Inc. 
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October 7, 2022 
 
Mr. Jay Dardenne 
Commissioner of Administration 
State of Louisiana 
1201 N. Third Street, Suite 7-210 
Baton Rouge, LA 70802 
 
 

Re: Energy Services Modernization and Privatization Transaction Between 
University of New Orleans (UNO) and Orleans Sustainable Energy Partners, LLC (OSEP) 

 

Dear Commissioner Dardenne, 

 
Sisung Securities Corporation (Sisung) is serving as financial advisor to the University of New Orleans (UNO) in 
connection with its proposed energy services modernization and privatization transaction with Orleans 
Sustainable Energy Partners, LLC (OSEP). The UNO transaction is to be implemented as an opt-in to the State’s 
existing Cooperative Endeavor Agreement (CEA) dated September 27, 2019 between the State and LA Energy 
Partners, LLC (LAEP) in connection with the State’s Shaw Center transaction.  
 
UNO has previously submitted to you the proposed transaction documents which are presently under review by 
your staff. We are providing this document for use by the State for the purpose of facilitating the State’s review 
and approval of UNO’s eligibility to opt-in to the CEA and the proposed transaction’s compliance with the CEA’s 
opt-in conditions. As you are aware, we previously served as the State’s financial advisor for the Shaw transaction 
and were thoroughly involved in the negotiation of the CEA. 
 
In summary, and subject to the limitations described herein, we believe that (i) the proposed transaction meets 
the requirements of the “Master Cooperative Purchasing Provisions” contained in Exhibit C to the CEA, (ii) the 
transaction is structured in a manner very similar to the Shaw transaction and thus contains a very similar 
allocation of rewards, risks, duties, liabilities, and other commercial terms among the parties as was contained in 
the Shaw transaction, and (iii) the transaction is expected to deliver financial and other benefits to UNO and the 
State. 
 
We are happy to answer any questions you or your staff may have. 
 

Sisung Securities Corporation 
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NOTE REGARDING LIMITATIONS, SCOPE AND USE OF THIS DOCUMENT 
 
The purpose of this document is to facilitate the State’s review and approval of UNO’s eligibility to opt-in to the 
CEA and the proposed transaction’s compliance with the CEA’s opt-in conditions. Accordingly, this document is 
very limited in its scope and purpose and does not contain a full analysis of the transaction or the factors material 
to UNO in its decision to pursue the transaction. 
 
In our role as UNO’s financial advisor, Sisung has reviewed and provided advice to UNO regarding the financial 
and business terms of the transaction. Among other things, we have examined and found reasonable (i) the 
transaction structure as provided in the draft transaction documents (taken at their face value but excluding any 
legal advice), (ii) the calculation methodologies and spreadsheet formulas contained in the workbooks provided 
by OSEP (workbook version 3), and (iii) certain financial and business variables and assumptions inherent in such 
calculations.  
 
Our role has not included a review of and we express no opinion as to various matters outside of our expertise 
and scope, including in particular but not limited to (a) operationally related factors primarily within UNO’s 
purview such as UNO’s historical or future operational practices, staffing levels, asset management procedures, 
campus building master planning, student enrollment, or the budget impact of any such factors, (b) technically 
related factors primarily within the purview of UNO’s technical advisor such as the cost of projects, the ability of 
projects to deliver the projected energy savings, the useful life of projects, or the lifecycle costs of projects, or 
(c) legal matters primarily within UNO’s legal advisors’ purview such as the interpretation of State law, the validity 
and enforceability of the transaction documents, or any legal advice. With respect to such matters, our analysis 
inherently relies upon information provided to us by UNO, its technical advisor and its legal advisor.  
 
OSEP has provided information regarding its intended federal and state tax treatment of the transaction and its 
resulting tax liabilities. We are generally familiar with such tax rules and have no reason to believe that OSEP’s 
representation of its tax position is inaccurate. However, we are not tax attorneys or accountants and we express 
no opinion as to tax matters concerning OSEP. For purposes of our financial analysis, we have accepted OSEP’s tax 
liabilities as-is and note that all post transaction tax risk will fall on OSEP. In the event OSEP’s actual tax position 
is different and it owes more or less taxes than projected, UNO’s payments to OSEP will remain unchanged but 
OSEP may realize a higher or lower after-tax income than projected. 
 
The descriptions herein are based upon the proposed structure of the transaction as contained in the draft 
transaction documents previously submitted to the State. While the final structure and the documents are not 
expected to materially change, we note that UNO and OSEP continue to refine the details of the project scope 
which may result in marginal changes to the workbooks and the figures presented herein. 
 
We also note that the final financial terms of the transaction are highly dependent upon interest rates. The figures 
included in the draft transaction documents and in this document are based upon interest rates in effect in early 
September 2022. Financial market conditions are currently volatile and interest rates are now higher. The actual 
financial terms of the transaction will be established at a later date based on market interest rates at the time. 
The analysis contained in this document presumes that UNO will not execute the transaction under materially 
adverse interest rates. 
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COMPLIANCE WITH MASTER COOPERATIVE PURCHASING PROVISIONS 
OF COOPERATIVE ENDEAVOR AGREEMENT 

 
1. Opt-In Provisions: Pursuant to the terms and conditions of the CEA and this Exhibit "C", any State Entity shall 

be able to opt into the CEA and enter into future Ancillary Agreements pursuant to ARTICLE 6 of the CEA or 
any other agreement necessary to facilitate a Project pursuant to the terms and conditions of the CEA. 

 
 Requirement Met: UNO will opt-in to the CEA. The transaction will include the following Ancillary 

Agreements: 
 Adoption Agreement 
 Facilitation Agreement 
 Lease Agreement (Lease) 
 Sublease Agreement (Sublease) 
 Facilities Optimization Services Agreement (FOSA) 
 Thermal Services Agreement (TSA) 
 Right of Use and Servitude Agreement (Servitude) 
 Non-Disturbance and Attornment Agreement (NDA) 

 
 
2. Net Public Benefit Assurance: For each Project, a Project SPE shall provide the State Entity with a Net 

Public Benefit assurance pursuant to the requirements of Exhibit "B". 
 

 Requirement Met: The transaction will contain Net Public Benefit assurance provisions meeting the 
minimum requirements of CEA Exhibit B.1 Net Public Benefit is projected at $42.7 million2 over the life of 
the transaction and consists of: 
 

(i) $0.5 million of Operating Budget Savings, which is the projected impact to UNO’s annual 
operating budget, and therefore determines the affordability of the transaction for UNO. 
 

(ii) $24.0 million of Capital Outlay Savings, which is the projected reduction in future capital 
outlay expenditures by the State or UNO, and therefore impacts future capital outlay 
capacity. 
 

(iii) $18.3 million of Pre-Paid Rent Benefit, which accounts for the benefits provided by UNO’s 
use of Pre-Paid Rent for purposes other than the projects. 

  

 
1 Adoption Agreement Exhibit A. 
2 See Exhibit A for calculation. We note that the calculation of Net Public Benefit relies on many assumptions, inputs 
and methodologies. The actual Net Public Benefit may vary from the amount described herein. In particular, the 
amount of Capital Outlay Savings is based upon OSEP’s subjective determination of the percentage portion of project 
costs which represent avoided capital outlay expenditures which UNO or the State otherwise would have made 
absent the transaction. We express no opinion as to such percentage nor the exact size or order of magnitude of the 
resulting Capital Outlay Savings. However, we do agree that Capital Outlay Savings are undoubtedly a material 
positive amount which contributes to Net Public Benefit. 
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3. Non-Appropriation: All State obligations related to any Project are subject to appropriation by the 
Legislature of sufficient funds therefor and the availability of funds following appropriation by the 
Legislature, and a Project may be terminated due to non-appropriation of complete funding. 

 
 Requirement Met: All obligations of UNO will be subject to such appropriation requirements.3 In addition 

to other termination events, the transaction may be terminated in the event of non-appropriation.4 
 

4. Thermal Services: The following guidelines shall apply to any Project whereby a Project SPE provides 
Thermal Services pursuant to a Lease and Thermal Services Agreement: 

 
a. Lease: When assets are leased ("Leased Plant") as a part of a Project pursuant to a Lease, the Lease 

Value and Base Rent thereunder shall be calculated as follows: 
 

(i) Lease Value: The fair value of the lease of Covered Assets (the "Lease Value") shall be 
established using the Discounted Cash Flow Valuation Method based on the term of the Lease, 
equipment capacity, market firm and non-firm rates for Thermal Services, and an appropriate 
capitalization rate (overall rate of return) not exceeding eight percent (8%). 

 
 Requirement Met: The Gross Lease Value of $228.6 million has been calculated as described 

using the DCF method, with an 5.44% capitalization rate over the term of the transaction, 
based on projected after tax cashflow to OSEP, including revenue from both UNO at firm rates 
and potential off-takers at non-firm rates.5 
  

(ii) Base Rent: The annual Base Rent payments shall be established using the Lease Value, the term 
of the Lease, and an appropriate interest rate not less than four and one-half percent (4.5%). 

 
 Requirement Met: After deducting $19.9 million to pay for certain initial capital 

improvements related to the Lease, OSEP will pay the remaining $208.7 million in Net Lease 
Value to UNO as $9.6 million in Pre-Paid Rent and $199.1 million in present value of Annual 
Rent. Based on an accretion/interest rate of 5.0%, the Annual Rent will total $378.0 million 
future value over the transaction term.6 

  

 
3 Adoption Agreement Section 10(b), FOSA Section 25, TSA Section 7.3. 
4 Facilitation Agreement Exhibit D. 
5 See Exhibit B for calculation. We are not appraisers and no formal appraisal of the Lease Value has been prepared by 
any party. The DCF calculations and assumptions used to calculate the Lease Value for UNO is consistent with the 
methodology used by the State to calculate the Lease Value for the Shaw Center transaction. OSEP does not presently 
anticipate serving any off-takers. Off-taker revenue is included in the calculation of the Lease Value only, but is not 
included in other calculations or exhibits described herein. The inclusion of such hypothetical off-takers increases the 
Lease Value paid to UNO. 
6 See Exhibit C for calculation. 
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(iii) Utilities: The State Entity will be responsible for the provision and payment of all Utilities 
to and used by the Covered Assets. 

 
 Requirement Met: UNO will provide and pay for utilities, subject to pro-rata reimbursement 

in the event the Covered Assets are used to provide service to off-takers.7 
 

b. Thermal Services Agreement: When a Thermal Services Agreement is utilized as part of a Project, 
the Thermal Services Charges thereunder shall be established as follows: 

 
(i) Base Thermal Services Charge: The Base Thermal Services Charge shall be established by using 

the estimated Thermal Services consumption of the Covered Facility(ies) under the applicable 
Thermal Services Agreement and the market firm and non-firm rates for Thermal Services used 
to establish the Lease Value. 

 
 Requirement Met: UNO’s Base TSA Charge will be based on its estimated consumption/usage 

and market firm rates. Charges to off-takers are estimated based on full capacity 
consumption/usage and estimated market non-firm rates.8 
 

(ii) Thermal Services Charge: The Thermal Services Charge shall be equal to the Base Thermal 
Services Charge less the Rent Payment. 

 
 Requirement Met: The Net TSA Charge will equal the Base TSA Charge less the Annual Rent 

Credit and certain other additional credits.9 
 

(iii) Third Party Off-Taker Purchased Utility Cost Reimbursement: The Project SPE shall reimburse 
the State Entity for any additional utility costs incurred by the State Entity as a result of the 
SPE's use of the Covered Assets to produce Thermal Services for Third Party Off-takers. 

 
 Requirement Met: UNO will provide and pay for utilities, subject to pro-rata reimbursement 

in the event the Covered Assets are used to provide service to off-takers.10 
 

(iv) Most Favored Nations Clause: In the event Thermal Services are provided to a Third Party Off-
taker from a Covered Asset, the Project SPE shall reduce the State Entity's Thermal Services 
Charges to the lowest rate for Thermal Services charged by the Project SPE to a Third-Party 
Off-taker provided by the same Covered Asset. 

 
 Requirement Met: The transaction will contain such a most favored nations clause.11 

  

 
7 Lease Section 8.6 and TSA Exhibit D. 
8 See Exhibit D for calculation. 
9 See Exhibit D for calculation. 
10 Lease Section 8.6 and TSA Exhibit D. 
11 Sublease Section 7.1(b). 



Financial Advisor’s Review of 
Cooperative Endeavor Agreement Opt-In Requirements   
University of New Orleans Energy Services Modernization and Privatization Transaction 
 

6 

(v) Net Payment: The net payment due from a State Entity under a Thermal Services Agreement 
shall be equal to the Thermal Services Charge for the applicable Covered Facility(ies) minus the 
Third Party Off-taker Purchased Utility Cost Reimbursement. 

 
 Requirement Met: UNO will receive a credit towards payment of its Net TSA Charge in the 

amount of the pro-rata utility cost reimbursement due to off-takers.12 
 
5. Project Terms and Conditions. 
 

a. Transparent Pricing: The Project SPE shall price all Work and Services under an Ancillary Agreement in 
an open-book pricing manner. 

 
 Requirement Met: OSEP has provided a full set of spreadsheets and document exhibits that show the 

line-item detailed pricing of all Work and Services to be performed under the TSA and FOSA.13 
 

b. Termination Provisions: The State Entity and the Project SPE have the right to terminate Ancillary 
Agreements prior to the Expiry Date thereof under the terms and conditions set forth in Exhibit "D" - 
Master Termination Provisions. 

 
 Requirement Met: The transaction will contain such termination provisions meeting the 

requirements of CEA Exhibit D.14 
 

c. Step-In Rights: The State Entity has the right to step-in and operate Covered Assets in the event of an 
Unexcused Loss of Availability of Thermal Services after expiration of an appropriate grace period not 
exceeding four (4) hours. 

 
 Requirement Met: The transaction will contain such step-in rights.15 

 
d. Liquidated Damages: The State Entity has the right to assess and collect reasonable liquidated 

damages ("Liquidated Damages"). The Project SPE shall be liable to the State Entity for Liquidated 
Damages in the event of an Unexcused Loss of Availability that exceeds a five (5) hour grace period. In 
no event shall the Liquidated Damages within a single Service Year exceed the total Thermal Services 
Charge within the same Service Year. 

 
 Requirement Met: The transaction will contain such liquidated damages provisions with a four (4) 

hour grace period.16 
  

 
12 Lease Section 8.6 and TSA Exhibit D. 
13 See Workbooks 1-4 in particular. 
14 See Facilitation Agreement Exhibit D. 
15 See TSA Article 8. 
16 See TSA Article 8. 
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e. Hudson Initiative Sub-Contractor Participation: The Project SPE shall use reasonable efforts to utilize 
Hudson Initiative sub-contractors in the provision of Work or Services under an Ancillary Agreement as 
appropriate. 

 
 Requirement Met: The transaction adopts the terms of the CEA, including such Hudson Initiative 

requirements.17 
 

f. Operation and Maintenance Costs: The amounts charged by the Project SPE for Operation and 
Maintenance Services shall be competitive in the market. 

 
 Requirement Met: UNO currently contracts with ABM Industries (ABM) for a variety of O&M services. 

The ABM contract was awarded through a competitive process. OSEP will take over the portion of the 
existing O&M contract corresponding to the O&M services to be provided by OSEP in the 
transaction.18 OSEP’s embedded O&M charge to UNO (which will be contained in the overall 
TSA/FOSA charges) is expected to be approximately equal the current amount charged by ABM for 
that portion of the existing contract. Therefore, OSEP’s O&M charges are competitive. 

 
 
6. Project Costs. Costs of a Project under the CEA shall be allocated to the Parties as follows: 
 

a. Development Costs: The Project SPE shall recover its actual out of pocket development costs. 
 

 Requirement Met: OSEP will waive its development costs for UNO.19 
 

b. Investment Grade Audit Fees and Expenses: The Project SPE shall charge fees for Investment Grade 
Audit Services based on the Project's scale. The total Project SPE charge for Investment Grade Audit 
Service fees and expenses shall not exceed twenty-five cents ($0.25) per square foot of floor space, 
subject to reasonable adjustments for inflation not exceeding the corresponding change in the 
applicable Consumer Price Index. 

 
 Requirement Met: OSEP will charge less than $0.23 per square foot for the investment grade audit.20 

  

 
17 See Adoption Agreement Section 7. 
18 . For O&M services currently provided under the ABM contract but not being assumed by OSEP in the transaction, 
UNO will begin performing certain O&M services in-house and ABM will retain the remaining portion of O&M services 
in its existing contract. 
19 See Workbook 2 Tab 6RowRow. 
20 See Workbook 2 Tab 2 Cell H27. Investment grade audit cost is currently included in the “I-5 Perform Initial Service 
Deficiency Corrections” column, the total cost of which is $0.23 per square foot. A future version of Workbook 2 will 
separately break out the investment grade audit cost.RowRow 
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c. Savings Assurances: The Project SPE shall charge fees for providing Savings Assurances. The total 
Project SPE charge for Savings Assurances shall not exceed five percent (5%) of the Assurance amount. 

 
 Requirement Met: OSEP will charge 3.6% of the assurance amount for savings assurance.21 

 
d. Design Fees: The Project SPE shall charge fees for design services. The total charge for design services 

by the Project SPE shall not exceed the State of Louisiana fee scale in effect on the Effective Date of the 
Ancillary Agreements for the Project. 

 
 Requirement Met: OSEP’s design fee will not exceed the State’s design fee schedule.22 

 
e. Commissioning Fees and Expenses: The Project SPE shall charge fees for commissioning services based 

on the Project's scale. The total charges for commissioning fees and expenses by the Project SPE shall 
not exceed three percent (3%) of the total cost of the Project (inclusive of all costs and fees under this 
Section 6) (the "Project Costs"). 

 
 Requirement Met: OSEP will charge 2.15% of the project cost for commissioning.23 

 
f. Retro-Commissioning Fees and Expenses: The Project SPE shall charge fees for retro- commissioning 

services based on the Project's scale. The total charge for retro-commissioning fees and expenses by 
the Project SPE shall not exceed fifty cents ($0.50) per square foot of floor space of the Covered Facility, 
subject to reasonable adjustments for inflation not exceeding the corresponding change in the 
applicable Consumer Price Index. 

 
 Requirement Met: OSEP will charge $0.25 per square foot for retro-commissioning.24 

 
g. Project Management Fees and Expenses: The Project SPE shall charge fees for project management 

services based on the Project's scale. The total charge for project management fees and expenses by 
the Project SPE shall not exceed five percent (5%) of the total Project Costs. 

 
 Requirement Met: OSEP will charge 2.75% of the project cost for project management.25 

  

 
21 See Workbook 1 Tab 3 Column R. RowRowThe cost of the guarantee is embedded in the TSA/FOSA charges payable 
by UNO, rather than a separate up-front project cost. 
22 See Workbook 2 Tab 1 Row 7 and Workbook 2 Tab 2 Row 13. The design fee is budgeted at 6.67% in the current 
workbooks based upon approximately $20 million Available Funds for Construction (AFC). UNO and OSEP continue to 
refine final details of the project scope and recent adjustments not yet included in the workbooks will slightly reduce 
the AFC. The final design fee percentage will not exceed the limits of La. Admin. Code 34:III-109 given the actual AFC, 
applicable modification factors as negotiated by UNO, and the Facilities Planning & Control design fee schedule in 
effect at the time. Such amounts will be verified by UNO’s technical advisor. 
23 See Workbook 2 Tab 1 Row 11 and Workbook 2 Tab 2 Row 15. 
24 See Workbook 2 Tab 1 Row 12 and Workbook 2 Tab 2 Row 19. 
25 See Workbook 2 Tab 1 Row 13 and Workbook 2 Tab 2 Row 26. 



Financial Advisor’s Review of 
Cooperative Endeavor Agreement Opt-In Requirements   
University of New Orleans Energy Services Modernization and Privatization Transaction 
 

9 

h. Performance and Payment Bonds: The State Entity has the right to require the Project SPE to furnish 
performance and payment bonds for the implementation of Improvements; provided, however, the 
Project SPE shall recover the costs thereof. 

 
 Requirement Met: OSEP will charge 1.4% of the bonded amount for performance and payment 

bonds, which is OSEP’s expected cost thereof.26 
 

i. General and Administrative Costs: The Project SPE shall recover its general and administrative costs; 
provided, however, the total Project SPE charge for general and administrative costs shall not exceed 
ten percent (10%) of the total Project Costs. 

 
 Requirement Met: OSEP will charge 1.5% of the project cost for general and administrative.27 

 
j. General Conditions: The Project SPE shall recover its general conditions costs; provided, however, the 

total Project SPE charge for general conditions shall not exceed eight percent (8%) of the total Project 
Costs. 

 
 Requirement Met: OSEP will charge 6.75% of the project cost for general conditions.28 

 
k. Insurance: The Project SPE shall procure insurance in accordance with the requirements set forth in 

Exhibit "E" - Master Insurance Requirements and the applicable Ancillary Agreements. 
 

 Requirement Met: OSEP will provide insurance in compliance with CEA Exhibit E.29 
 

l. Prime Contractor Fee: The Project SPE shall charge a Prime Contractor Fee; provided, however, the 
Prime Contractor Fee shall not exceed five percent (5%) of the total Project Costs. 

 
 Requirement Met: OSEP will charge 5.0% of project cost for a prime contractor fee.30 

 
m. Contingency: The Project SPE may include a contingency allowance in its pricing; provided, however, 

the contingency allowance shall not exceed seven percent (7%) of the total Project Costs. 
 

 Requirement Met: The project budget includes a 5.0% contingency.31 
 

 
26 See Workbook 2 Tab 1 Row 14 and Workbook 2 Tab 2 Row 22. 
27 See Workbook 2 Tab 1 Row 18 and Workbook 2 Tab 2 Row 24. 
28 See Workbook 2 Tab 1 Row 15 and Workbook 2 Tab 2 Row 21. 
29 See Lease Exhibit F, Sublease Article 10, FOSA Section 16.  
30 See Workbook 2 Tab 1 Row 17 and Workbook 2 Tab 2 Row 25. 
31 See Workbook 2 Tab 1 Row 19 and Workbook 2 Tab 2 Row 26. 



EXHIBIT A
NET PUBLIC BENEFIT
UNO TRANSACTION

YEAR OPERATING BUDGET SAVINGS CAPITAL OUTLAY SAVINGS PRE-PAID RENT TOTAL

Year
FOSA

Charge1
TSA

Charge2
Annual

Rent Credit3

Total
TSA/FOSA

Net Charges4
Utility Savings5

Building
O & M

Savings6

Plant
O & M

Savings7

Total
Cost

Savings8

Total Operating
Budget Savings9

Savings From 
OSEP Installation

of Projects¹⁰

Savings From 
OSEP Plant

Maintenance¹¹

Total Capital
Outlay Savings12

Portion of
TSA/FOSA Charges For 

Pre-Paid Rent13

Total
Net Public 
Benefit14

Fixed Fixed Fixed n/a
M & V 

Dependent
Stipulated Stipulated n/a n/a Stipulated Stipulated n/a Fixed n/a

1 (5,012,535) (9,038,426) 10,712,407 (3,338,554) 483,207 51,682 2,692,903 3,227,792 (110,762) 680,676 0 680,676 517,336 1,087,250

2 (6,573,367) (9,286,983) 11,006,999 (4,853,352) 1,928,659 53,103 2,766,958 4,748,720 (104,632) 699,395 0 699,395 531,563 1,126,326

3 (6,934,707) (9,542,375) 11,309,691 (5,167,391) 2,171,740 54,563 2,843,049 5,069,352 (98,039) 718,628 0 718,628 546,181 1,166,770

4 (7,125,412) (9,804,791) 11,620,708 (5,309,495) 2,241,235 56,064 2,921,233 5,218,532 (90,963) 738,391 0 738,391 561,201 1,208,629

5 (7,321,360) (10,074,422) 11,940,277 (5,455,506) 2,312,955 57,605 3,001,567 5,372,127 (83,378) 758,696 0 758,696 576,634 1,251,952

6 (7,522,698) (10,351,469) 12,268,635 (5,605,532) 2,386,969 59,190 3,084,110 5,530,269 (75,263) 779,561 0 779,561 592,491 1,296,788

7 (7,729,572) (10,636,134) 12,606,022 (5,759,684) 2,463,352 60,817 3,168,923 5,693,093 (66,591) 800,999 0 800,999 608,784 1,343,192

8 (7,942,135) (10,928,628) 12,952,688 (5,918,075) 2,542,180 62,490 3,256,068 5,860,738 (57,338) 823,026 0 823,026 625,526 1,391,214

9 (8,160,544) (11,229,165) 13,308,887 (6,080,823) 2,623,529 64,208 3,345,610 6,033,348 (47,475) 845,659 0 845,659 642,728 1,440,913

10 (8,384,959) (11,537,967) 13,674,881 (6,248,045) 2,707,482 65,974 3,437,615 6,211,071 (36,974) 868,915 0 868,915 660,403 1,492,344

11 (8,615,545) (11,855,261) 14,050,940 (6,419,866) 2,794,122 67,788 3,532,149 6,394,059 (25,807) 892,810 0 892,810 678,564 1,545,567

12 (8,852,473) (12,181,281) 14,437,341 (6,596,413) 2,883,534 69,652 3,629,283 6,582,469 (13,944) 917,362 0 917,362 697,225 1,600,643

13 (9,095,916) (12,516,266) 14,834,368 (6,777,814) 2,975,807 71,568 3,729,088 6,776,463 (1,351) 942,590 0 942,590 716,398 1,657,637

14 (9,346,053) (12,860,464) 15,242,313 (6,964,204) 3,071,033 73,536 3,831,638 6,976,207 12,003 968,511 0 968,511 736,099 1,716,613

15 (9,603,070) (13,214,126) 15,661,477 (7,155,720) 3,169,306 75,558 3,937,008 7,181,872 26,153 995,145 0 995,145 756,342 1,777,640

16 (9,867,154) (13,577,515) 16,092,167 (7,352,502) 3,270,723 77,636 4,045,276 7,393,636 41,134 1,022,511 0 1,022,511 777,141 1,840,787

17 (10,138,501) (13,950,897) 16,534,702 (7,554,696) 3,375,387 79,771 4,156,521 7,611,679 56,983 1,050,631 0 1,050,631 798,513 1,906,126

18 (10,417,310) (14,334,546) 16,989,406 (7,762,450) 3,483,399 81,965 4,270,826 7,836,189 73,739 1,079,523 0 1,079,523 820,472 1,973,734

19 (10,703,786) (14,728,746) 17,456,615 (7,975,917) 3,594,868 84,219 4,388,273 8,067,360 91,442 1,109,210 0 1,109,210 843,035 2,043,687

20 (10,998,140) (15,133,787) 17,936,672 (8,195,255) 3,709,903 86,535 4,508,951 8,305,389 110,134 1,139,713 0 1,139,713 866,218 2,116,065

21 (11,300,589) (15,549,966) 18,429,930 (8,420,624) 3,828,620 88,914 4,632,947 8,550,482 129,857 1,171,055 0 1,171,055 890,039 2,190,952

22 (11,611,355) (15,977,590) 18,936,753 (8,652,192) 3,951,136 91,360 4,760,353 8,802,849 150,657 1,203,259 0 1,203,259 914,515 2,268,432

23 (11,930,667) (16,416,974) 19,457,514 (8,890,127) 4,077,573 93,872 4,891,263 9,062,707 172,580 1,236,349 0 1,236,349 939,665 2,348,594

24 (12,258,761) (16,868,440) 19,992,596 (9,134,605) 4,208,055 96,453 5,025,772 9,330,281 195,675 1,270,348 0 1,270,348 965,505 2,431,529

25 (12,595,877) (17,332,323) 20,542,392 (9,385,807) 4,342,713 99,106 5,163,981 9,605,800 219,993 1,305,283 0 1,305,283 992,057 2,517,332

TOTAL (230,042,486) (318,928,543) 377,996,381 (170,974,649) 74,597,488 1,823,628 95,021,366 171,442,482 467,833 24,018,247 0 24,018,247 18,254,634 42,740,714

12. Calculated (sum of notes 10 and 11).
13. Per Workbook 1 Tab 3 Column O. Represents the portion of TSA/FOSA charges which are attributable to pre-paid rent. UNO realizes benefit from use of this pre-paid rent for purposes other than the projects.
14. Calculated (sum of notes 9, 12 and 13). Matches Workbook 1 Tab 3 Column P.

11. Per Workbook 1 Tab 3 Columns I and J. Represents the amortized cost of capital outlay expenses avoided due to future maintenance by OSEP. Amount is stiupulated based on the difference in OSEP's cost of O&M vs UNO's current O&M cost. Amount TBD.

Figures based on Workbooks v3 (DTD) Scenario 1
1. Per FOSA Schedule 3 and Workbook 1 Tab 10 Colulmn J.
2. Per TSA Exhibit D and Workbook 1 Tab 10 Column F.
3. Per TSA Exhibit D and Workbook 1 Tab 8 Column C.
4. Calculated (sum of notes 1-3). Matches Workbook 1 Tab 4 Column B. This is the total annual charge payable by UNO to OSEP (payable in monthly installments).  Includes capital cost and plant O & M.
5. Per Adoption Agreement Exhibit B and Workbook 1 Tab 4 Column C. Amount is subject to measurement and verification of annual utility cost savings. 
6. Per Adoption Agreement Exhibit B and Workbook 1 Tab 4 Column D. Amount is stipulated and based on UNO historical vs projected costs.
7. Per Adoption Agreement Exhibit B and Workbook 1 Tab 4 Column E. Amount is stipulated and based on UNO historical vs projected costs.
8. Calculated (sum of notes 5-7).
9. Total impact to the operating budget. Calculated as total charges (note 4) plus total savings (note 8). Matches Workbook 1 Tab 4 Column F.
10. Per Workbook 1 Tab 3 Column K. Represents the amortized cost of capital outlay expenses avoided due to the installation of the projects by OSEP. Amount is stipulated based on OSEP'S subjective determination of the portion of project costs
        which are avoided capital costs otherwise payable by UNO.



EXHIBIT B
CALCULATION OF LEASE VALUE

UNO TRANSACTION

YEAR OSEP REVENUE OSEP EXPENSE OSEP CASHFLOW & LEASE VALUE

Year
UNO

Usage
(ton-hours)¹

UNO
Rate

(firm)²

UNO
Revenue

(Gross TSA)³

Off-taker
Usage

(ton-hours)4

Off-taker
Rate

(non-firm)5

Off-taker
Revenue6

Total
Revenues7

Operation  & 
Maintenance

Expense8

Property
Tax9

Federal
 &  State

Income Tax10

Total
Expenses11

After-Tax
Cash Flow12

Present
Value

At 8.00%¹³

Present
Value

At 5.44%¹⁴
1 28,056,524 35.47 9,950,614 0 31.30 0 9,950,614 (1,050,080) (1,660,879) 65,057,383 62,346,424 72,297,038 66,941,702 68,564,734

2 28,056,524 36.44 10,224,256 0 32.16 0 10,224,256 (1,078,958) (1,660,879) (2,068,044) (4,807,880) 5,416,375 4,643,669 4,871,574

3 28,056,524 37.44 10,505,423 20,881,185 33.04 6,899,384 17,404,807 (1,108,629) (1,660,879) (4,441,878) (7,211,386) 10,193,421 8,091,866 8,694,825

4 28,056,524 38.47 10,794,322 20,881,185 33.95 7,089,117 17,883,439 (1,139,116) (1,660,879) (4,615,948) (7,415,943) 10,467,496 7,693,922 8,467,671

5 28,056,524 39.53 11,091,166 20,881,185 34.88 7,284,068 18,375,234 (1,170,442) (1,660,879) (4,784,678) (7,615,999) 10,759,234 7,322,554 8,254,349

6 28,056,524 40.62 11,396,173 20,881,185 35.84 7,484,380 18,880,553 (1,202,629) (1,660,879) (4,934,281) (7,797,789) 11,082,764 6,984,021 8,063,616

7 28,056,524 41.74 11,709,568 20,881,185 36.83 7,690,200 19,399,768 (1,235,701) (1,660,879) (5,088,029) (7,984,610) 11,415,158 6,660,635 7,876,694

8 28,056,524 42.88 12,031,581 20,881,185 37.84 7,901,681 19,933,261 (1,269,683) (1,660,879) (5,274,991) (8,205,554) 11,727,708 6,336,116 7,674,596

9 28,056,524 44.06 12,362,449 20,881,185 38.88 8,118,977 20,481,426 (1,304,600) (1,660,879) (5,466,332) (8,431,810) 12,049,616 6,027,808 7,478,179

10 28,056,524 45.27 12,702,417 20,881,185 39.95 8,342,249 21,044,665 (1,340,476) (1,660,879) (5,633,219) (8,634,574) 12,410,092 5,748,274 7,304,289

11 28,056,524 46.52 13,051,733 20,881,185 41.05 8,571,661 21,623,394 (1,377,339) (1,660,879) (5,804,730) (8,842,948) 12,780,446 5,481,314 7,133,937

12 28,056,524 47.80 13,410,656 20,881,185 42.18 8,807,381 22,218,037 (1,415,216) (1,660,879) (5,980,992) (9,057,087) 13,160,950 5,226,394 6,967,079

13 28,056,524 49.11 13,779,449 20,881,185 43.34 9,049,584 22,829,033 (1,454,134) (1,660,879) (6,162,138) (9,277,152) 13,551,881 4,982,999 6,803,673

14 28,056,524 50.46 14,158,384 20,881,185 44.53 9,298,448 23,456,831 (1,494,123) (1,660,879) (6,348,303) (9,503,305) 13,953,527 4,750,632 6,643,671

15 28,056,524 51.85 14,547,739 20,881,185 45.75 9,554,155 24,101,894 (1,535,211) (1,660,879) (6,539,624) (9,735,714) 14,366,180 4,528,819 6,487,027

16 28,056,524 53.28 14,947,802 20,881,185 47.01 9,816,894 24,764,696 (1,577,430) (1,660,879) (6,736,245) (9,974,554) 14,790,143 4,317,102 6,333,694

17 28,056,524 54.74 15,358,867 20,881,185 48.31 10,086,859 25,445,725 (1,620,809) (1,660,879) (6,938,312) (10,220,000) 15,225,725 4,115,041 6,183,623

18 28,056,524 56.25 15,781,235 20,881,185 49.63 10,364,248 26,145,483 (1,665,381) (1,660,879) (7,145,976) (10,472,236) 15,673,247 3,922,215 6,036,765

19 28,056,524 57.79 16,215,219 20,881,185 51.00 10,649,264 26,864,484 (1,711,179) (1,660,879) (7,359,392) (10,731,450) 16,133,034 3,738,219 5,893,070

20 28,056,524 59.38 16,661,138 20,881,185 52.40 10,942,119 27,603,257 (1,758,237) (1,660,879) (7,578,718) (10,997,833) 16,605,424 3,562,664 5,752,490

21 28,056,524 61.02 17,119,319 20,881,185 53.84 11,243,027 28,362,347 (1,806,588) (1,660,879) (7,804,118) (11,271,585) 17,090,762 3,395,178 5,614,972

22 28,056,524 62.70 17,590,100 20,881,185 55.32 11,552,211 29,142,311 (1,856,269) (1,660,879) (8,035,759) (11,552,908) 17,589,403 3,235,404 5,480,467

23 28,056,524 64.42 18,073,828 20,881,185 56.84 11,869,896 29,943,725 (1,907,317) (1,660,879) (8,273,816) (11,842,011) 18,101,713 3,082,998 5,348,924

24 28,056,524 66.19 18,570,858 20,881,185 58.41 12,196,319 30,767,177 (1,959,768) (1,660,879) (8,518,464) (12,139,111) 18,628,066 2,937,634 5,220,293

25 28,056,524 68.01 19,081,557 20,881,185 60.01 12,531,717 31,613,274 (114,493) (1,660,879) (9,389,470) (11,164,842) 20,448,432 2,985,837 5,434,597

Total 701,413,106 n/a 351,115,853 480,267,252 n/a 217,343,839 568,459,692 (35,153,811) (41,521,971) (85,866,074) (162,541,857) 405,917,835 186,713,016 228,584,809

Figures based on Workbooks v3 (DTD) Scenario 1
Figures from OSEP perspective (e.g. positive values are cash inflows to OSEP and negative values are cash outflows from OSEP).
1. Based on UNO historical usage. Per Workbook 4 Tab 3 Column V.
2. Market firm rate used to calculate Gross TSA. Per Workbook 4 Tab 3 Column W.
3. Gross TSA payment by UNO before Lease Rent credit (note 1 times note 2). Matches Workbook 4 Tab 3 Column X.
4. Projected usage based on hypothetical off-takers and available excess production capacity. Provided by OSEP. Per Workbook 4 Tab 3 Column AO.
5. Market non-firm rate for hypothetical off-takers. Provided by OSEP. Per Workbook 4 Tab 3 Column AP.
6. Gross payment by hypothetical off-takers (note 4 times note 5) Matches Workbook 4 Tab 3 Column AQ.
7. Total reveneue (note 3 plus note 6). Matches Workbook 4 Tab 3 Column C.
8. Projected O&M expense. Provided by OSEP. Per Workbook 4 Tab 3 Column D.
9. Projected property taxes on OSEP installed off-taker extensions. Provided by OSEP. Per Workbook 4 Tab 3 Column G.
10. Projected federal and state income taxes. Includes effects of depreciation/amortization and 32.6% tax rate per OSEP tax guidance. Assumes tax years coincide with transaction years. Per Workbook 4 Tab 3 Column I.
11. Total cash expenses (sum of notes 8-10).
12. After tax cash flow (note 7 plus note 11).  Matches Workbook 4 Tab 3 Column N.
13. Value of $186,713,016 is the minimum required Lease Value calculated at 8.00% maximum cap rate per CEA Exhibit B requirement.
14. Value of $228,584,809 is the actual Lease Value assigned to the transaction at 5.44% actual cap rate. Per Workbook 4 Tab 1 Cell N10.



EXHIBIT C
ALLOCATION OF LEASE VALUE  &  CALCULATION OF RENT

UNO TRANSACTION

ALLOCATION OF LEASE VALUE

Gross Lease Value (Present Value)1 228,584,809

Less Amont Paid To Install Plant Upgrades2 (8,083,375)

Less Amount Paid To Install Off-taker Extensions3 (11,804,398)

Net Lease Value Payable To UNO As Rent⁴ 208,697,036

BREAKDOWN OF RENT PAID TO UNO

Annual Rent (Present Value)5 199,082,706

Pre-paid Rent (Cash at closing)6 9,614,330

Total Rent7 208,697,036

ANNUAL RENT AMORTIZATION

Year
Annual Rent

Paid To UNO⁸

Present
Value

At 5.00%⁹
1 10,712,407 10,202,293

2 11,006,999 9,983,672

3 11,309,691 9,769,736

4 11,620,708 9,560,385

5 11,940,277 9,355,519

6 12,268,635 9,155,044

7 12,606,022 8,958,865

8 12,952,688 8,766,889

9 13,308,887 8,579,027

10 13,674,881 8,395,191

11 14,050,940 8,215,294

12 14,437,341 8,039,252

13 14,834,368 7,866,982

14 15,242,313 7,698,404

15 15,661,477 7,533,438

16 16,092,167 7,372,007

17 16,534,702 7,214,036

18 16,989,406 7,059,449

19 17,456,615 6,908,175

20 17,936,672 6,760,143

21 18,429,930 6,615,283

22 18,936,753 6,473,527

23 19,457,514 6,334,808

24 19,992,596 6,199,062

25 20,542,392 6,066,225

Total 377,996,381 199,082,706

Figures based on Workbooks v3 (DTD) Scenario 1
1. Total Lease Value. Per Workbook 4 Tab 1 Cell N10.
2. Cost of plant improvements to be paid by OSEP. Per Workbook 4 Tab 2 Row 9.

 3. Cost of piping extensions to serve off-takers paid by OSEP. Per Workbook 4 Tab 1 Row 17.

5. Amount paid to UNO as annual rent. Matches Workbook 1 Tab 1 Row 79.
6. Amount paid to UNO as pre-paid rent at closing. Per Workbook 1 Tab 1 Row 78.
7. Total Net Lease Value (sume of notes 5 and 6) payable to UNO as rent.
8. Annual rent payable to UNO per TSA Exhibit D Figure 1 and Workbook 1 Tab 8 Column C.
9. At 5.00% accretion/discount rate for annual rent per Workbook 1 Tab 1 Row 18.

4. Remaining Net Lease Value (note 1 minus notes 2 and 3) payable to UNO.
     Matches Workbook 4 Tab 3 Cell J10.



EXHIBIT D
CALCULATION OF TSA AND FOSA NET CHARGES

UNO TRANSACTION

YEAR TSA CHARGES FOSA CHARGES TOTAL

Year
UNO

Usage
(ton-hours)¹

UNO
Rate

(firm)²

Gross
TSA

Charge3

Credit For
Plant Deferred 
Maintenance 

CAPEX4

Reserved5

Credit For TSA 
Construction

Period Savings 
Deficit6 

Total
TSA

Credits7

Net
TSA Charge

After Credits8

Annual
Rent9

Net
TSA Charge

After Credits  &  
Annual Rent10

Gross
FOSA

Charge11

Credit For FOSA
Construction

Period Savings 
Deficit12 

Net
FOSA

Charge
After Credits13

Total
TSA  &  FOSA
Net Charges14

1 28,056,524 35.47 (9,950,614) 912,188 0 0 912,188 (9,038,426) 10,712,407 1,673,981 (6,568,474) 1,555,939 (5,012,535) (3,338,554)

2 28,056,524 36.44 (10,224,256) 937,273 0 0 937,273 (9,286,983) 11,006,999 1,720,015 (6,749,107) 175,739 (6,573,367) (4,853,352)

3 28,056,524 37.44 (10,505,423) 963,048 0 0 963,048 (9,542,375) 11,309,691 1,767,316 (6,934,707) 0 (6,934,707) (5,167,391)

4 28,056,524 38.47 (10,794,322) 989,531 0 0 989,531 (9,804,791) 11,620,708 1,815,917 (7,125,412) 0 (7,125,412) (5,309,495)

5 28,056,524 39.53 (11,091,166) 1,016,744 0 0 1,016,744 (10,074,422) 11,940,277 1,865,855 (7,321,360) 0 (7,321,360) (5,455,506)

6 28,056,524 40.62 (11,396,173) 1,044,704 0 0 1,044,704 (10,351,469) 12,268,635 1,917,166 (7,522,698) 0 (7,522,698) (5,605,532)

7 28,056,524 41.74 (11,709,568) 1,073,433 0 0 1,073,433 (10,636,134) 12,606,022 1,969,888 (7,729,572) 0 (7,729,572) (5,759,684)

8 28,056,524 42.88 (12,031,581) 1,102,953 0 0 1,102,953 (10,928,628) 12,952,688 2,024,060 (7,942,135) 0 (7,942,135) (5,918,075)

9 28,056,524 44.06 (12,362,449) 1,133,284 0 0 1,133,284 (11,229,165) 13,308,887 2,079,721 (8,160,544) 0 (8,160,544) (6,080,823)

10 28,056,524 45.27 (12,702,417) 1,164,449 0 0 1,164,449 (11,537,967) 13,674,881 2,136,914 (8,384,959) 0 (8,384,959) (6,248,045)

11 28,056,524 46.52 (13,051,733) 1,196,472 0 0 1,196,472 (11,855,261) 14,050,940 2,195,679 (8,615,545) 0 (8,615,545) (6,419,866)

12 28,056,524 47.80 (13,410,656) 1,229,375 0 0 1,229,375 (12,181,281) 14,437,341 2,256,060 (8,852,473) 0 (8,852,473) (6,596,413)

13 28,056,524 49.11 (13,779,449) 1,263,182 0 0 1,263,182 (12,516,266) 14,834,368 2,318,102 (9,095,916) 0 (9,095,916) (6,777,814)

14 28,056,524 50.46 (14,158,384) 1,297,920 0 0 1,297,920 (12,860,464) 15,242,313 2,381,849 (9,346,053) 0 (9,346,053) (6,964,204)

15 28,056,524 51.85 (14,547,739) 1,333,613 0 0 1,333,613 (13,214,126) 15,661,477 2,447,350 (9,603,070) 0 (9,603,070) (7,155,720)

16 28,056,524 53.28 (14,947,802) 1,370,287 0 0 1,370,287 (13,577,515) 16,092,167 2,514,652 (9,867,154) 0 (9,867,154) (7,352,502)

17 28,056,524 54.74 (15,358,867) 1,407,970 0 0 1,407,970 (13,950,897) 16,534,702 2,583,805 (10,138,501) 0 (10,138,501) (7,554,696)

18 28,056,524 56.25 (15,781,235) 1,446,689 0 0 1,446,689 (14,334,546) 16,989,406 2,654,860 (10,417,310) 0 (10,417,310) (7,762,450)

19 28,056,524 57.79 (16,215,219) 1,486,473 0 0 1,486,473 (14,728,746) 17,456,615 2,727,869 (10,703,786) 0 (10,703,786) (7,975,917)

20 28,056,524 59.38 (16,661,138) 1,527,351 0 0 1,527,351 (15,133,787) 17,936,672 2,802,885 (10,998,140) 0 (10,998,140) (8,195,255)

21 28,056,524 61.02 (17,119,319) 1,569,353 0 0 1,569,353 (15,549,966) 18,429,930 2,879,964 (11,300,589) 0 (11,300,589) (8,420,624)

22 28,056,524 62.70 (17,590,100) 1,612,511 0 0 1,612,511 (15,977,590) 18,936,753 2,959,163 (11,611,355) 0 (11,611,355) (8,652,192)

23 28,056,524 64.42 (18,073,828) 1,656,855 0 0 1,656,855 (16,416,974) 19,457,514 3,040,540 (11,930,667) 0 (11,930,667) (8,890,127)

24 28,056,524 66.19 (18,570,858) 1,702,418 0 0 1,702,418 (16,868,440) 19,992,596 3,124,155 (12,258,761) 0 (12,258,761) (9,134,605)

25 28,056,524 68.01 (19,081,557) 1,749,235 0 0 1,749,235 (17,332,323) 20,542,392 3,210,070 (12,595,877) 0 (12,595,877) (9,385,807)

Total n/a n/a (351,115,853) 32,187,310 0 0 32,187,310 (318,928,543) 377,996,381 59,067,837 (231,774,164) 1,731,678 (230,042,486) (170,974,649)

13. Net FOSA Charge after credits (note 11 plus note 12). Matches Workbook 1 Tab 10 Column J.
14. Total TSA and FOSA net charges (note 10 plus note 13). Matches Workbook 1 Tab 4 Column B.

7. Total TSA credits (sum of notes 4-6).
8. Net TSA Charge after credit but before annual rent (note 3 plus note 7). Matches TSA Exhibit D and Workbook 1 Tab 10 Colulmn F.
9. Credit from OSEP for annual rent. See Exhibit C for calculation. Matches TSA Exhibit D and Workbook 1 Tab 8 Column C.
10. Net TSA Charge after credits and annual rent (note 8 plus note 9). 
11. Gross FOSA Charge. Per Workbook 1 Tab 10 Column I.
12. Credit from OSEP covering post implementation savings not yet realized during construction period. FOSA portion only. Based on Workbook 1 Tab 10 Column H and Workbook 1 Tab 11 Column W. 

6. Credit from OSEP covering post implementation savings not yet realized during construction period. TSA portion only. Based on Workbook 1 Tab 11 Columns H and R.

1. Based on UNO historical usage. Per Workbook 1 Tab 10 Column B.
2. Market firm rate used to calculate Gross TSA. Per Workbook 1 Tab 10 Column C.
3. Gross TSA Charge (note 1 times note 2). 
4. Credit from OSEP for a portion of the annually accrued future replacement cost of Covered Assets in the Plant. Per TSA Exhibit D and Workbook 1 Tab 10 Column E.
5. Reserved.



Agenda Item #11

Hotel/Motel tax collections
in Orleans and Jefferson

Parishes



In Millions
Hotel/Motel Room Occupancy Taxes Collected by LDR FY 17 FY 18 FY 19 FY 20 FY 21 FY22
     LA Stadium & Exposition District - Occupancy Tax (Orleans Only) 44.84$     45.61$     49.02$     36.00$      11.24$      50.64$    
     LA Stadium & Exposition District - Occupancy Tax (Jefferson Only) 6.47$       6.83$       6.82$       5.81$        4.50$        7.97$      
     New Orleans Exhibition Hall Authority (Orleans Only) 33.97$     34.53$     37.15$     27.26$      8.52$        38.37$    

     -Flat Room Occupancy (Orleans only) 6.12$       6.02$       6.09$       5.17$        1.87$        4.37$      
     -Food and Beverage (Orleans only) 13.51$     14.75$     16.18$     13.79$      7.11$        12.59$    

State Hotel/Motel Sales Tax Collections - Local Dedications New Orleans FY 17 FY 18 FY 19 FY 20 FY 21 FY22
Orleans Parish - Ernest N. Morial Convention Center Phase IV Expansion Project Fund 2.00$       2.00$       2.00$       2.00$        2.00$        2.00$      
Orleans Parish - New Orleans Metropolitan Convention and Visitors Bureau Fund 10.99$     11.65$     11.36$     9.41$        2.80$        13.52$    
Orleans Parish - New Orleans Quality of Life Fund -$         3.92$       7.08$       3.35$        2.34$        6.26$      
Orleans Parish - New Orleans Sports Franchise Fund 9.33$       10.01$     9.72$       8.00$        0.89$        8.77$      

Total 22.32$    27.58$    30.16$    22.76$      8.03$        30.55$    

State Hotel/Motel Sales Tax Collections - Local Dedications Jefferson FY 17 FY 18 FY 19 FY 20 FY 21 FY22
Jefferson Parish- Gretna Tourist Commission Enterprise Account 0.13$       0.14$       0.15$       0.12$        0.09$        0.16$      
Jefferson Parish- John Alario, Sr. Multipurpose Center West Side of Mississippi 0.35$       0.43$       0.41$       0.35$        0.29$        0.64$      
Jefferson Parish- Kenner City Convention Center 0.46$       0.57$       0.52$       0.44$        0.31$        0.50$      
Jefferson Parish- Lafreniere Park/LaSalle Tract, West Bank Civic Center at Bayou Segnette 
& Sala Avenue Restoration Project 1.04$       1.04$       1.08$       0.90$        0.71$        1.43$      
Jefferson Parish- Municipal Center East Side of Mississippi 0.79$       0.69$       0.79$       0.65$        0.48$        0.90$      
Jefferson Parish- Pontchartrain Center/Laketown Development & Rivertown Museum 
Theatre Complex 0.47$       0.58$       0.53$       0.45$        0.31$        0.49$      
Jefferson Parish- Town of Grand Isle Tourist Commission Enterprise Account 0.03$       0.08$       0.08$       0.07$        0.10$        0.06$      

Total 3.27$       3.53$       3.56$       2.98$        2.29$        4.18$      

State Sales Tax Collections - Orleans Parish FY 17 FY 18 FY 19 FY 20 FY 21 FY22
General State Sales Tax - Collected by Non-Hotel/Motels 211.17$   220.79$   203.96$   184.42$    167.25$    230.12$  Before dedications and fees
General State Sales Tax Collected by Hotel/Motels 52.16$     51.02$     47.97$     35.53$      10.54$      52.64$    

Total 263.33$  271.81$  251.93$  219.95$   177.79$   282.76$ 

State Sales Tax Collections - Jefferson Parish FY 17 FY 18 FY 19 FY 20 FY 21 FY22
General State Sales Tax - Collected by Non-Hotel/Motels 395.75$   383.29$   312.12$   283.62$    308.02$    397.06$  Before dedications and fees
General State Sales Tax Collected by Hotel/Motels 5.74$       6.00$       5.03$       4.36$        3.29$        5.51$      

Total 401.49$  389.29$  317.15$  287.98$   311.31$   402.57$ 



Agenda Item #12 

FY 22-23 Budget for
Tobacco Settlement

Financing Corp.



Tobacco Settlement Financing Corporation 
Post Office Box 94095 

Baton Rouge, Louisiana 70802-9095 
Telephone:  225-342-7000 

Fax:  225-342-1057 
  

 
Board Proposed 

2022-2023 Budget 
 
 

Legal Representation (DOJ)     $15,000 
 
Investment Management Services (STO)    $15,000 
 
Financial Statement Compilation (P&N)    $19,000 
 
Legislative Auditor       $34,000 
 
Omnicap                   $7,500 
 
Rating Services Fee- S&P      $25,000 
 
Bank Charges  

Bank of New York Melon (Trust Accounts)     $ 2,000 
   

 
Other Expenses*               $ 7,500 

 
TOTAL                 $125,000 
 
*Other is to pay any unexpected bills or expenses. 
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